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CITATION FORMAT

References to “Doc. ___ " refer to docket entries in the above-captioned case. References
to “NWF Br.” and “NWF Stat. Facts” refer to NWF’s memorandum in support of motion for
summary judgment (Doc. 1499) and NWF’s concise statement of facts (Doc. 1504), respectively.
References to “OR Br.” and “OR Stat. Facts” refer to Oregon’s memorandum in support of motion
for summary judgment (Doc. 1508) and Oregon’s concise statement of facts (Doc. 1509),
respectively. References to “NPT Br.” refer to the Nez Perce Tribe’s memorandum in support of
Plaintiffs’ motion for summary judgment (Doc. 1505). Referencesto “NOAA __ ”and “Corps__”
and “BOR __” refer to NOAA’s Administrative Record (Doc. 1480) and the Action Agencies’
Administrative Records (Doc. 1512), respectively. For NOAA’s administrative record, the citation
format “NOAA xxxx at yyyyy” indicates that “xxxx” is the document within the administrative
record, whereas “yyyy” is the page number within that particular document. For the Corps and
BOR’s administrative records, the citation format “Corps xxxx at yyyy” indicates that “xxxx” is the
document within the administrative record, whereas “yyyy” is the Bates stamped number in the
lower right hand corner. Commonly referred to documents, such as the 2008 FCRPS BiOp, provide
the administrative record citation only once and then revert to the document’s name (“BiOp at

XXXX"), Where “xxxx is the page number within the biological opinion.
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INTRODUCTION

When Judge Marsh first looked at the status of Snake River (“SR”) fall Chinook, he saw a
dire situation. The number of wild SR fall Chinook had fallen dramatically to roughly 240 returning
adults with a juvenile hydropower system mortality rate of approximately 81-93%.Y Without
question, this was an Evolutionarily Significant Unit (“ESU”) that was in trouble and needed help.
This led Judge Marsh to urge the Federal agencies to make difficult decisions and do more than
maintain the status quo. In 2001, this Court took control and following on the heels of Judge
Marsh’s admonitions urged, sometimes strongly, that the Federal agencies commit themselves to
a legally sound process and do what must be done under the Endangered Species Act (“ESA”).
During these last eight years, this Court has expressed its desire, at times with frustration, that the
Federal agencies must make difficult decisions and listen to the other sovereigns if they are to write
avalid Federal Columbia River Power System Biological Opinion (“BiOp”). And as this Court has
recently emphasized, because the public deserves no less, the Federal agencies must get the BiOp
right this time.

Federal Defendants have heeded this Court’s admonitions and submit that the FCRPS BiOp
does just what this Court directed: After an extensive and fully transparent collaboration with the
regional State and Tribal sovereigns, Federal Defendants have produced a comprehensive BiOp that
is grounded firmly in sound science, that significantly improves the status quo, and that fully
complies with the ESA and this Court’s and the Ninth Circuit’s orders. As this Court is aware, this
BiOp is the culmination of an unprecedented two-plus year collaboration among all relevant
sovereigns that had at its foundation extraordinary work by Federal, State, and Tribal biologists,

scientists, and engineers. These technical professionals invested their expertise and literally

¥ See Idaho Dep’t of Fish and Game v. NMFS, 850 F. Supp. 886, 897, 899 (D. Or. 1994).
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thousands of hours into this process to assure that Federal Defendants produced a biologically sound
BiOp. But in addition to this hard work, difficult decisions indeed were made. Federal Defendants
fully committed themselves to this process and in doing so created a BiOp and package of mitigation
that is not only sufficient under the ESA, but fundamentally supports Federal Defendants’ treaty and
other responsibilities to the Tribes.

Federal Defendants acknowledge that not every party is satisfied with the remand process.
Some believe that if they do not attain their desired modifications, the system has not experienced
the “major overhaul” called for by Judge Marsh. But that narrow view ignores the significant
changes that have been made since the first ESUs were listed and the new level of commitment this
remand has brought to salmon mitigation in the Columbia basin. Over the last three years, the
Federal agencies, with the help of the States and Tribes, have compiled the most comprehensive
analysis of the three major Federal actions on the Columbia and Snake rivers. They reached a ten-
year harvest management agreement in United States v. Oregon supported by the overall mitigation
package that allows for more Tribal and non-Tribal harvest in years of high abundance. Previous
efforts with the Nez Perce Tribe resulted in the passage of Snake River Water Rights Act of 2004,
Pub. L. No. 108-447 118 Stat. 2809 (Dec. 8, 2004), providing over $60 million to the Nez Perce
Tribe and greater assurances of flow augmentation from the Upper Snake. And perhaps most
importantly, the Bonneville Power Administration (“BPA”), the U.S. Army Corps of Engineers
(“Corps™), and Bureau of Reclamation (“BOR”) (collectively “Action Agencies”) executed the
Columbia Basin Fish Accords (“Fish Accords™) with the States of Idaho and Montana, as well as
the Confederated Tribes of the Warm Springs Reservation of Oregon, the Confederated Tribes of
the Umatilla Indian Reservation, the Confederated Tribes and Bands of the Yakama Nation, the
Confederated Tribes of the Colville Reservation, as well as the Columbia River Inter-Tribal Fish

Commission (“CRITFC”), that provides, among other things, a commitment to spend up to $933
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million over the next ten years, primarily on salmon mitigation and recovery, and an additional $50
million on lamprey. While these actions are grounded in science, they are backed by firm financial
commitments. In 2009 alone, BPA committed to an incremental increase in rates for the BiOp and
Fish Accords by $70 million, and has proposed increases of roughly $120 million per year in
preparation for rate proceedings for 2010 and 2011. The money for the BiOp and Fish Accords is
reasonably certain to occur.

The parties that did not get their way in the remand now seek to achieve their goals through
litigation. In large part, they question the analytical approach. These dissenting voices are not new.
They were heard throughout the remand process and their points were fully vetted and considered.
However, the regional sovereigns, not just Federal Defendants, often found these various positions
biologically unsupportable. The fact is that while these dissenting parties dress up their complaints
as claims about analytical methods and scientific judgments, at bottom their challenges are really
driven by philosophical views about how the FCRPS should be run and, certainly for NWF and the
Nez Perce Tribe, about whether the Snake River dams should even exist.

These philosophical disagreements and resultant litigation positions fail to even acknowledge
the gains that have been made in the past decade. Since Judge Marsh’s review in 1993, juvenile in-
river survival has increased dramatically as a result of operational and structural changes.
Thousands of habitat actions have been funded and completed. The region has taken a hard look
at hatcheries resulting in modified operations. And, harvest (both Tribal and non-Tribal) has been
reduced from historical levels. As a result, since those 240 SR fall Chinook returned in 1993, the
numbers within that ESU have grown measurably. In the last five years, this ESU consistently has
averaged thousands of wild fish exceeding the recovery criteria. Indeed, limited sport fishing for
SR fall Chinook resumed this fall for the first time in 30 years. Similarly, the other ESUs all appear

to have benefitted from past actions and numbers generally have increased. Certainly, more needs
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to be done if we are to achieve recovery, but suggesting that nothing has changed reflects a stubborn
and dogmatic refusal to look honestly at the effect of past mitigation, current data, and recent fish
counts.

At bottom, it is clear that anything short of adopting the specific operations preferred by the
dissenting voices will, in their view, always be insufficient regardless of the soundness of the
science supporting the BiOp. Federal Defendants respect that NWF, Oregon, and the Nez Perce
Tribe have different views as to how the FCRPS system should be run. However, simply because
the BiOp does not adopt wholesale all of the operations sought by these dissenting voices does not
render the BiOp invalid. Indeed, this BiOp enjoys more regional consensus than any previous
salmon plan, at any other time. That is because no one sovereign — including Federal Defendants
—dictated the outcome to coincide with their own philosophical views. This BiOp is based on sound
science, is supported by the record, and fully complies with the law. Accordingly, the Court should
grant Federal Defendants’ cross-motion for summary judgment so that the biologists and
hydrologists can focus their efforts on salmon mitigation and recovery rather than litigation.

BACKGROUND

l. LEGAL BACKGROUND

The Court is familiar with the statutory background for ESA § 7(a)(2) consultations. 16
U.S.C. 8§1536(a)(2). Therefore, Federal Defendants do not repeat that background here but instead
incorporate by reference the statutory background section filed in previous pleadings in this case.
See Memorandum in Support of Federal Defendants’ Motion for Summary Judgment and Opposition
to Cross-Motions of NWF and Oregon at 12-17 (Doc. 825).
1. FACTUAL BACKGROUND

A. The 2005 Remand Order and Collaboration Process

On October 7, 2005, the Court issued an Opinion and Order of Remand for the 2004 FCRPS
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BiOp (“2005 Remand Order”) (Doc. 1087). The Court instructed Federal Defendants to remedy the
deficiencies identified in the May 7, 2003 and May 26, 2005 Opinions and Orders. 1d. at 11. To
ensure that these instructions were followed and the deficiencies addressed, the Court directed
Federal Defendants to “collaborate with the sovereign entities...to achieve the goals of: (a)
Developing items to be included in the proposed action; and (b) Clarifying policy issues and
reaching agreement or narrowing the areas of disagreement on scientific and technical information.”
Id. at 11-12. This instruction required Federal Defendants to listen to the other sovereigns’s insight
and rely upon their technical assistance, which in turn, aided in the development of a legally sound
BiOp.

To facilitate the collaboration, Federal Defendants, along with their sovereign counterparts,
established technical workgroups comprised of scientific and technical representatives from the
participating sovereigns. NOAA C42 at 13. These technical workgroups, each chaired by career
scientific professionals, were comprised of the regional experts on a given scientific or technical
subject matter. 1d. at 48. The collaborating parties also established an umbrella Policy Working
Group (“PWG”) comprised of representatives from each sovereign. Id. at 13. In addition, although
not required by this Court’s remand order or the ESA, the collaborating sovereigns made extensive
efforts to inform non-sovereign entities such as NWF of the work of the collaboration and solicited
comment and input from these parties as well. NOAA C30, C39, C51, C66, C120, C223. These
outreach efforts included in-person briefings, attendance by non-sovereign representatives at all
technical meetings, web-based access to documents, and the opportunity to comment on the
proposed action and draft BiOp.

The collaboration provided a forum in which scientific ideas could be vetted thoroughly by
technical experts in their respective fields and then subjected to outside scrutiny by non-sovereign

entities. NOAA S77 (Issue Summaries). Each scientific aspect of this BiOp was discussed first at
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a technical level and then, if there was disagreement, at the PWG. Examples include: (1) the
biological modeling that provides insight as to the biological effects of different hydro operations
(both spill and flow); (2) the tributary habitat methodology that is used to calculate benefits
associated with the various tributary habitat restoration actions; and (3) new harvest and hatchery
regimes and the attendant impact on adults. Where particularly controversial or difficult scientific
issues were presented, the collaboration went even a step further and sought the review and input
of the Independent Scientific Advisory Board (“ISAB”) on specific issues. Id.

As is often the case with any complex subject matter involving the need to make scientific
judgments in the face of uncertainty, the experts often disagreed on particular issues. Nonetheless,
through perseverance and professionalism, consensus positions were established over time on most
of the key scientific and technical issues. Justas importantly, the collegial, collaborative atmosphere
allowed individual parties to pursue additional negotiations with the Action Agencies ultimately
leading to the Fish Accords.

1. The Conceptual Framework

The collaboration began with the development of the Conceptual Framework. See Federal
Defendants’ First Remand Report, Attachments (Doc. 1222); NOAA C42. The Conceptual
Framework structured the initial stages of the remand and was a process by which the sovereigns
could move forward and discuss all of the issues, including, but not limited to, a candid assessment
of Hydro Operations, Habitat, Harvest, and Hatcheries (the “four Hs™). Id. In the first status report,
Federal Defendants clearly stated that the Conceptual Framework represented preliminary ideas as
to how the collaborative process should be structured, but that ultimately NOAA would decide
whether the operation of FCRPS complied with the ESA. See Federal Defendants’ First Remand
Report at 2. The framework utilized a ten-step process, but importantly, the tenth step explicitly

recognized that NOAA would analyze the collective actions developed in collaboration and

FeD. DEFS.” MEM. SuPP. MOT. SUMM. JUDG. -6-



determine if these were sufficient for ESA 8 7(a)(2) purposes:

With Steps 5 and 6 completed and Steps 7-9 included in the Proposed Action, NOAA

Fisheries can perform the Section 7(a)(2) jeopardy analysis of the Action Agencies’

new proposed FCRPS action (resulting from the Sub-Step5A) and render a new

Biological Opinion with the required incidental take statement.
Id. at 6, Ex. 3. The Conceptual Framework also explicitly recognized that even though recovery in
the broad sense (i.e., delisting an ESU) was the point of reference for many of these actions, it was
not the jeopardy threshold. Id. at 2 (“For the 200[8] FCRPS BiOp, biological viability will serve
as the reference point for desired status.”); see also id. Figure 1: Conceptual Framework Diagram.
With this framework in place, the sovereigns began the process of evaluating technical issues and
proposed actions to improve fish survival, which was the primary currency of this process.

a. Tributary Habitat Methodology

The Collaboration Habitat Workgroup developed a tributary habitat methodology that would
be used to evaluate the benefits of certain tributary habitat actions linked to key limiting factors
within each ESU. NOAA B92 at C-1-12-13 (hereafter “CA”) (discussing the PWG meetings on this
issue). This methodology, consisting of six steps, relied upon local biologists to help make these
determinations, which the sovereigns agreed would aid in the accuracy of the projections. NOAA
A2 at 7-44 (hereafter “SCA”) (“This approach is thus based on best available information from local
field biologists and recovery planners and general empirical relationships between habitat quality
and salmonid survival.”). This was the methodology that was employed in the subsequent
consultation processes and BiOp. CA at C-1-2 (explaining logic path). Indeed, this is the same
methodology that the Nez Perce Tribe used to assign benefits to their various habitat projects
submitted to this Court in the Declaration of Emmit E. Taylor. See NPT Br. at 28-34.

b. Spill and Transport

The collaboration spent a considerable amount of time discussing and evaluating the
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effectiveness of various spring and summer spill and transport operations. See e.g., NOAA C275.
From these discussions, the sovereigns agreed that spill was an effective passage route, but that
transportation was an equally useful tool for managing the juvenile migration. Id. Regardless of
differences, all involved recognized that each year’s operations must adjust to new information and
data because each year new data reveal more advantageous operational configurations. The task
then became to formulate a framework in which the sovereigns could adjust for yearly change, but
at the same time provide parameters ensuring that the fundamental operation was not likely to
jeopardize the respective migrating ESU. These are commonly referred to as “performance
standards.”

Consideration was given also to specific operational plans, like spill percentages and
transportation dates. See e.g., NOAA B89 (Appendix A) at A-17 — A 20 (hereafter “BA”)
(documenting the significant changes in spill operations over the last 20 years). Because it is not
possible to test every operational configuration, NOAA developed a model for Comprehensive Fish
Passage (“COMPASS”) allowing computerized simulation of a broad array of configurations and
operations. See NOAA S77 at 19. These collaborative modeling discussions informed the
assumptions and, in part, the formulation of COMPASS. Id. In its most basic form, COMPASS
predicts how salmon will fare through the hydro system and how many adults are likely to return.
Id. at 20 (*The COMPASS model employs a series of mathematical equations that estimate survival
through the successive reservoirs and dams of the FCRPS.”); see also id. (“Estimates of the effects
of FCRPS passage on smolt survival after leaving the FCRPS and adult returns are estimated by an
equation that describes the relationship between day of Bonneville tailrace arrival and adult return
rate (derived from multi-year PIT tag studies.”)). COMPASS has been published in a peer-reviewed
journal, and the ISAB has reviewed this model no less than four times, consistently finding that

COMPASS was “a welcome addition to the analytical tools available to both scientists and
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managers.”? See Federal Defendants’ Response to NWF’s Request for Status Conference, Exhibits
1 and 2 (Doc. 1458).

B. The Action Agencies’ Comprehensive Analysis and Biological Assessments

On September 26, 2006, this Court recognized that although Congress required BOR and
NOAA to produce a separate BiOp for the Upper Snake, it should analyze nevertheless both FCRPS
and the Upper Snake projects at the same time to ensure that there was a comprehensive analysis
in both basins. American Rivers v. NOAA Fisheries, 04-CV-61-RE (D. Or.), Opinion and Order of
Remand, September 26, 2006 (Doc. 28) at 8; see also CA at 1-2. In addition, during the remand
period, the Court issued its summary judgment opinion in American Rivers. In that opinion, the
Court expressed concern that if the action was characterized as a proposed action rather than a
Reasonable and Prudent Alternative (“RPA”), the agencies were “relieved of the burden of ensuring
that it is reasonably certain to occur.” Opinion and Order, May 23, 2006 (Doc. 263) at 20 n.7. As
a result of the Court’s concern and to further the work performed in the collaboration, the Action
Agencies themselves (rather than NOAA) concluded that the operation of FCRPS was likely to
jeopardize these ESUs and accordingly developed their own Proposed RPA. See BA at 1-7
(“proceeding in this manner facilitates the development of a new BiOp for a RPA designed through
such collaboration within the limited time [and] addresses Judge Redden’s concern in American
Riversv. NOAA Fisheries regarding possible differences between *“certainty’ requirements fora RPA
versus [sic] proposed action.”).

The Action Agencies’ Proposed RPA is contained within their FCRPS Biological

#  Despite this extensive independent scientific review, Plaintiffs appear to take issue with

COMPASS. See e.g., NWF Br. at 36 n.29. They note that the U.S. Fish and Wildlife Service sent
the ISAB concerns about COMPASS while it was being reviewed. Id. Plaintiffs, however, neglect
to inform the Court that even though these critiques were brought to the attention of the ISAB, the
ISAB found COMPASS to be sound and a useful tool.
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Assessment. BA at 2-71 through 2-147. Although this Proposed RPA is massive and was modified
later by NOAA in the final BiOp, there are two important features specifically worth noting. First,
the Action Agencies saw the benefits of continuing to work with other sovereigns on many issues,
not least of which included each migration season’s operation plan. Thus, the Proposed RPA
supported the creation of an entity called the Regional Implementation Oversight Group (“RIOG”)
that would “oversee the implementation of the FCRPS BiOp . ...” BA at 2-15.

Second, unlike the 2000 BiOp that included a set of 199 different actions as an RPA, the
Action Agencies now have committed themselves to specific actions and improved survival
performance standards. BiOp at RPA Table p.72 (RPA 51). This allows for the modification of
operations or projects with the release of new science and data, but at the same time provides a floor
that the Action Agencies must maintain. Id. For example, regardless of any particular operational
configuration or structure, average dam survival must be maintained at current levels of survival or
achieve “an average across Snake River and Lower Columbia River dams of 96% average dam
passage survival for spring Chinook and steelhead and 93% average across all dams for Snake River
subyearling Chinook.” 1d.

1. RIOG, Performance Standards, and the ISAB’s New Reporton Spill and
Transport

The integration of these two features of the Proposed RPA is best illustrated by the recent
release of the ISAB’s report on spill and transport (“ISAB 2008-5").7 As discussed at the last status
conference, NOAA sought input from the ISAB on its spill and transport proposal for 2009
Operations. See NOAA C1057. By way of background, the Action Agencies’ proposed a spill

operation that was very similar to the one the Court ordered in 2007. See BA at 2-30 to 2-33.

¥ This document can be found on the Northwest Power Council’s web site at:

http://www.nwcouncil.org/library/isab/isab2008-5.pdf (last visited Oct. 23, 2008)

FeD. DEFS.” MEM. SuPP. MOT. SUMM. JUDG. -10 -




However, NOAA’s COMPASS modeling indicated that Snake River steelhead, and in particular “B-
Run Steelhead”, return in greater numbers of adults if the juveniles are transported during the last
two weeks of May than if the juveniles are allowed to remain in-river. NOAA S77 at 21-22. Further
compounding this problem, the number of returning B-Run steelhead largely govern the number of
SR fall Chinook that can be harvested by the Tribes. BiOp at 8.4-25. Because B-Run steelhead are
migrating at the same time as fall Chinook, there is incidental by-catch, and because only a certain
number of B-Run steelhead can be caught in a season without doing harm to the overall SR
Steelhead distinct population segment (“DPS”), the number of migrating B-Run steelhead govern
the length and timing of the fall Chinook Tribal harvest. BiOp at 8.5-4, 8.4-25 (“higher harvest rates
are allowed only if the abundance of B-run steelhead is also greater than 35,000. This provision is
designed to provide greater opportunity for the tribes to satisfy their treaty right, to harvest 50% of
the harvestable surplus of fall Chinook, in years when conditions are generally favorable.”). When
NOAA examined COMPASS modeling runs it saw that the cessation of spill for two weeks in May
would increase the number of SR Steelhead transported. NOAA S77 at 21-22. According to
COMPASS, transportation, with additional actions, would increase the number of adult B-Run
steelhead, which in turn would allow the Tribes to harvest more fall Chinook as contemplated under
the new management agreement in United States v. Oregon and reflected in the 2008 Harvest BiOp.
BiOp at 8.5-25 - 28. Put simply, increased transport increased the fall fishing opportunities for the
Tribes, while at the same time benefitting the SR Steelhead DPS. Id. This is why NOAA’s RPA
differed from the Action Agencies’ Proposed RPA in terms of spill and transport operations.
This was very controversial within the region, and accordingly NOAA sought ISAB review.
On September 16, 2008, the ISAB released its review of the spill/transport operation. See ISAB
2008-5. The review was mixed. While the ISAB found NOAA’s approach and data sound in that

it incorporates the best available science and reflects a faithful application of COMPASS (a model
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that the ISAB views very favorably), it was concerned that the cessation of spill for two weeks in
May did not take into account concerns with adult returns for the 2006 and 2007 juvenile
outmigration and advised NOAA that it should wait until more data were available before switching
to this operation. ISAB 2008-5 at 3-4.

As contemplated, new information like this ISAB report will arise during the ten-year term
of the BiOp. NOAA, as well as the Action Agencies, have reviewed this report and are committed
to addressing this new information through the adaptive management provisions set forth in the
BiOp. Declaration of Rock Peters (“Peters Decl.”) at 1 16. Since the report was issued, the Action
Agencies already have sought input of the region’s Salmon Managers at a recent implementation
team (“IT”) meeting, and the research concerns were discussed at the October 23, 2008 Studies
Review Workgroup (“SRWG”) meeting. The issue will be discussed further with the other
sovereigns at the RIOG meeting scheduled for October 29, 2008. At that meeting, the Action
Agencies will listen to the other sovereigns to determine the best operational adjustment for 2009,
while at the same time maintaining the agreed-upon performance standards and preserving the

United States’ treaty and other responsibilities to the Tribes.?

¥ Oregon suggests there will be a decrease in spill and flow as a result of 2009 FCRPS operations,
yet notably fails to provide any citation or reference for its blanket statements (e.g. that there will
be a 20% decrease in the amount of spill). OR Br. at 22. As explained above, one of the primary
reasons for the proposed spill operation for the last two weeks of May is to increase the number of
B-Run steelhead and thereby increase Tribal fishing opportunities, which Oregon fully supports in
United States v. Oregon. See United States v. Oregon, 68-CV-513-KI (D. Or.), All Parties’ Joint
Motion and Stipulated Order Approving 2008-2017 United States v. Oregon Management
Agreement (Doc. 254). Notwithstanding the inconsistent positions, by narrowly focusing on the
volume of spill, rather than the biological effect of spill, Oregon misses the point. Spill and flow
operations are designed to maximize survival, not the amount of water passing over the spillway.
See Declaration of Ritchie Graves (“Graves Decl.”) 11 12-15; Peters Decl. 20. Indeed, the narrow
focus on volume rather than survival runs contrary to the ISAB and this Court’s instruction. See
Opinion and Order, December 29, 2005, at 16 (“The 