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November 7, 2008

MEMORANDUM OF AGREEMENT AMONG THE SHOSHONE-BANNOCK TRIBES,
BONNEVILLE POWER ADMINISTRATION, U.S. ARMY CORPS OF ENGINEERS,
AND U.S. BUREAU OF RECLAMATION

I.  INTRODUCTION

The Bonneville Power Administration (BPA), the U.S. Army Corps of Engineers (Corps) and the
U.S. Bureau of Reclamation (Reclamation)( the “Action Agencies”) and the Shoshone-Bannock
Tribes of Fort Hall (“the Tribes”) (collectively “the Parties”) developed this Memorandum of
Agreement (“Agreement” or “MOA”) through good faith negotiations. This Agreement
addresses direct and indirect effects of construction, inundation, operation and maintenance of
the Federal Columbia River Power System® and Reclamation’s Upper Snake River Projects,? on
the fish and wildlife resources of the Columbia River Basin. The Action Agencies and the
Tribes intend that this Agreement provide benefits to all the Parties. Reasons for this Agreement
include the following:

e To resolve issues between the Parties regarding the Action Agencies’ compliance
with the Endangered Species Act (“ESA”) regarding these FCRPS and Upper Snake
Projects;

e Toresolve issues between the Parties regarding compliance with the Pacific
Northwest Electric Power Planning and Conservation Act (“NWPA”) and the Clean
Water Act (“CWA”);

e To address the Parties’ mutual concerns for certainty and stability in the funding and
implementation of projects for the benefit of fish and wildlife affected by the FCRPS
and Upper Snake Projects, affirming and adding to the actions proposed in the draft
FCRPS and Upper Snake Biological Opinions; and

e To foster a cooperative and partnership-like relationship in implementation of the
mutual commitments in this Agreement.

! For purposes of this Agreement, the FCRPS comprises 14 Federal multipurpose hydropower projects. The 12
projects operated and maintained by the Corps are: Bonneville, the Dalles, John Day, McNary, Chief Joseph,
Albeni Falls, Libby, Ice Harbor, Lower Monumental, Little Goose, Lower Granite, and Dworshak dams.
Reclamation operates and maintains the following FCRPS projects: Hungry Horse Project and Columbia Basin
Project, which includes Grand Coulee Dam.

% The Upper Snake River Projects (Upper Snake) are Minidoka, Palisades, Michaud Flats, Ririe, Little Wood River,
Boise, Lucky Peak, Mann Creek, Owyhee, Vale, Burnt River and Baker.
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II. HYDRO COMMITMENTS

A. Hydro Performance

A.l. Performance Standards, Targets, and Metrics:

The Tribes concur in the use of the hydro performance standards, targets, and metrics as
described in the Main Report, Section 2.1.2.2 of the Action Agencies’ August 2007 Biological
Assessment (pages 2-3 through 2-6) and the FCRPS BiOp at RPA No. 51 (pages 70-74 of 98).
Provided that, the Tribes and their representatives may recommend to the Action Agencies
actions that may exceed performance standards, which will be considered and may be
implemented at the discretion of the Action Agencies.

A.2. Performance and Adaptive Management:

The Parties agree the BiOps will employ an adaptive management approach, including reporting
and diagnosis, as described in Section 2.1 of the Biological Assessment. The Parties agree if
biological or project performance expectations as described above are not being met over time as
anticipated, diagnosis will be done to identify causes, and remedies will be developed to meet the
established performance standard. The performance standard for species or the federal projects
will not be lowered during the terms of the BiOps (although as provided in the BA, tradeoffs
among Snake River and lower river dams are allowed). In addition, the Parties agree the current
delay and SPE metrics described in Attachment A will not be lowered unless they impede
survival.

The Parties recognize new biological information will be available during the term of the MOA
that will inform the methods and assumptions used to analyze the effects of hydro operations on
fish species covered by this Agreement. The Parties will work together to seek agreement on
methods and assumptions for such analyses, building on analyses performed in development of
the FCRPS Biological Opinion as warranted.

As described in the FCRPS BiOp, a comprehensive review will be completed in June, 2013 and
June, 2016 that includes a review of the state of implementation of all actions planned or
anticipated in the FCRPS and Upper Snake BiOps and a review of the status and performance of
each ESU addressed by those BiOps. The Parties agree that they will discuss the development,
analyses and recommendations related to these comprehensive evaluations and, in the event
performance is not on track, to discuss options for corrective action.

A.3. Research, Monitoring, and Evaluation:

Maintaining and improving research, monitoring, and evaluation programs is critical to informed
decision making on population status assessments and improving management action
effectiveness. The Action Agencies will implement status and effectiveness research,
monitoring and evaluation sufficient to robustly track survival improvements and facilitate
rebuilding actions accomplished, through projects and programs identified in the FCRPS BiOp
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and Attachment A. The Parties further agree the Action Agency effort should be coordinated
with implementation partners including other fishery managers.

B. Emergency Operations for Unlisted Fish

The Action Agencies agree to take reasonable actions to aid non-listed fish during brief periods
of time due to unexpected equipment failures or other conditions and when significant
detrimental biological effects are demonstrated. When there is a conflict in such operations,
operations for ESA-listed fish will take priority.

I1l. HABITAT AND HATCHERY COMMITMENTS

A. BPA Funding for Habitat and other Non-Hatchery Actions

A.1  General Principles:

e BPA and the Tribes seek to provide certainty and stability regarding BPA commitments
to implement fish and wildlife mitigation activities in partnership with the Tribes,
including additional and expanded actions which further address the needs of ESA-listed
anadromous fish.

e Projects funded under this Agreement are to be linked to biological benefits based on
limiting factors for ESA-listed fish. The Parties agree to identify the benefits attributable
to the projects for ESA-listed fish consistent with the methodology identified in the
FCRPS BiOp.

e Projects funded under this Agreement are consistent with ESA recovery plans and
subbasin plans now included in the Columbia Basin Fish and Wildlife Program. More
specific linkages will be documented as a function of the BPA contracting process.

e Projects may be modified by mutual agreement over time based on biological priorities,
feasibility, science review comments, or accountability for results.

A.2.  Types of Projects:

BPA is committing to funding a suite of projects and activities summarized in Attachment A, for
non-hatchery expense projects, plus additional commitments for new hatchery operations and
maintenance expenses as summarized in Attachment A and further described in Attachment B.
The projects or actions are categorized as follows:

e Ongoing actions (currently or recently implemented through the Columbia Basin Fish
and Wildlife Program). The actions include actions addressing ESA-listed salmon and
steelhead (“ESA actions™) as well as non-listed fish species and wildlife.

e Expanded actions in support of FCRPS BiOp and Program implementation.

e New actions benefiting ESA-listed and non-listed species.
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A.3. Expense Projects:

e BPA’s funding commitment in the form of annual expense planning budgets for each
project is identified in Attachment A.

e BPA may provide additional funding for habitat improvements for the Yankee Fork
population if BPA determines it is needed for ESA purposes and the Tribes have
identified appropriate projects.

e BPA’s funding commitment is also subject to the General Provisions for All Projects
below.

A.4. Non-Hatchery (Wildlife) Capital Projects:

BPA will commit a minimum of $16,550,000 over the 10 year period to implement wildlife
habitat acquisitions for the Southern Idaho Wildlife Mitigation project as described in
Attachment B. Based on reviews to date, BPA finds that the wildlife projects typically meet
BPA'’s capital policy for fish and wildlife. If a project is subsequently found not to meet capital
requirements, BPA and the Tribes will work together to find a replacement project or alternative
project that can be implemented. In addition, BPA will provide additional capital funding, up to
a total of $5 million (i.e., an additional $3,345,000 on top of the $1,655,000 annual commitment)
in any single year for additional wildlife acquisitions, provided BPA determines it has ()
remaining Southern Idaho Wildlife habitat unit needs; (b) sufficient available capital, and (c) the
Tribes’ request is made early enough in the fiscal year to give BPA sufficient time to evaluate
and process the additional acquisition(s). All wildlife habitat acquisitions with the Tribes will be
implemented in accordance with the terms and conditions of the 1997 Memorandum of
Agreement regarding wildlife habitat acquisitions entered into by BPA and the Tribes.

B. Funding for Hatchery Actions

B.1. General Principles:

e The Action Agencies and the Tribes recognize that hatcheries can provide important
benefits to ESA-listed species and to the Tribes in support of their treaty fishing interests.

e BPA and the Tribes seek to provide certainty and stability to BPA funding of hatchery
actions by supporting specific on-going hatchery actions implemented by the Tribes, and
to make funding available for new hatchery actions (including hatchery reform efforts) by
the Tribes and others as they complete required review processes.

e BPA’s funding will be in addition to and not replace funding for hatcheries provided by
other entities, including but not limited to funding provided by Congress pursuant to the
Mitchell Act, and funding required from other hydropower operators implementing
habitat conservation plans and other related agreements.

e If a hatchery project identified in this Agreement is not able to be implemented, the
Action Agencies are not obligated to fund a replacement or alternative project, and the
unused hatchery funds will not be required to be shifted to non-hatchery projects.
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Expense and Capital Hatchery Actions:

B.3.

BPA will make available a total not to exceed $7,750,000 over ten years for the Crystal
Springs Hatchery and related facilities as described in the Attachments A and B. BPA
will also provide expense funding not to exceed the amounts described in Attachment A
to provide for planning expenses or other non-capital activities associated with hatchery
design, construction, and implementation, and then used for operation and maintenance
funding once hatchery construction is completed. In addition, BPA will provide funding
that may be used for the planning and implementation of supplementation projects, as
described in Attachments A and B.

Starting with the FY2011 rate period, BPA will collaborate with the Tribes to develop a
capital spending plan in advance of each new rate period that arises during the
Agreement, so as to ensure that adequate rate period capital budgets are available for
funding the capital actions in this MOA.

In planning and development of the Crystal Springs Hatchery, and any out-planting or
supplementation of fishes into natural habitats, the Tribes will work diligently to obtain
required reviews and approvals from others, including the 3-Step Process and ISRP
review through the Council’s Program, obtaining NOAA and/or United States Fish and
Wildlife Service review and approval as needed, coordinating with other co-managers in
the State including the Idaho Department of Fish and Game, and obtaining any needed
review or concurrence through the U.S. v. Oregon process.

BPA and the Tribes will develop an agreement to address more detailed implementation
issues regarding the construction, management, operation and maintenance of the Crystal
Springs Hatchery.

Implementation Sequence:

The Tribes, BPA, (and other federal agencies where applicable) will, as part of developing a

capital

plan, develop an implementation sequence for these projects. The overall funding

commitment reflected in Section 111.B.2 above is shown in 2009 dollars, and an annual inflation
adjustment of 2.5 percent, applied beginning in FY10, will be utilized in developing the capital
plan and implementation sequence for these (i.e., capital projects that are assumed to begin in
FY10 will have a 2.5 percent inflation factor applied to the FY 10 budget; projects that are
assumed to begin five years later will have five years of a 2.5 percent annual inflation factor
applied to the project’s first-year budget).

The Tribes will consider, among other things, the following as they develop the
sequence of implementation:
e Degree of readiness for implementation

Sequencing will not be guided by project-by-project speculation regarding NOAA’s
willingness to approve or accept the project. Rather, NOAA input on these actions (to
the extent they require it) will be sought consistent with this comprehensive Agreement.
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C. General Provisions For All Projects

C.1. The Parties Agree all projects funded pursuant to this Agreement are to be consistent with
the Council’s Program (including sub-basin plans), as amended; applicable draft ESA recovery
plans; BPA’s In-Lieu Policy; and, the data management protocols incorporated in the project
contracts.

C.2. For BPA funded commitments, the Tribes will report results annually (including ongoing
agreed upon monitoring and evaluation) via PISCES and/or other appropriate databases.

C.3. For non-hatchery projects identified as providing benefits to listed ESA fish, the Tribes
shall:
e Provide estimated habitat quality improvement and survival benefits from the project
(or suite of projects) to a population or populations of listed salmon and steelhead
based on key limiting factors;
e Refine the estimates during the course of the Agreement if it appears benefits may
significantly deviate from the original estimates; and
e Support these estimates of habitat improvement and survival benefits in appropriate
forums.

C.4. For hatchery projects, the Tribes will:
e Continue to make available identified biological benefits associated with a hatchery
projects included in this Agreement, and will support those biological benefits;
e Obtain a NOAA or USFWS determination as appropriate that the hatchery project will
not impede and where possible will contribute to recovery;
e Secure or assist in securing all legally necessary permits for hatchery construction and
operation.

C.5. The Parties will coordinate their RM&E projects with each other and with regional RM&E
processes (particularly those needed to ensure consistency with the FCRPS BiOp RM&E
framework), as appropriate and agreed to among the Parties.

C.6. For actions on federal lands, the Tribes will consult with the federal land managers and
obtain necessary permits and approvals.

D. Northwest Power and Conservation Council and ISRP Review

D.1. General principles:

e In developing this Agreement, the Parties recognize the Council’s Program is a maturing
program, one that through several decades of implementation has established a
continuing framework for mitigating the impacts of hydroelectric development in the
Columbia River Basin.
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The Parties agree the BPA funding commitments in this Agreement are ten (10)-year
commitments of the Bonneville Fund for implementation of projects. The Parties believe
this Agreement and the specific projects are consistent with the Council’s Program.
The Council’s expertise and coordination is valuable in addressing science review and
accountability on a region-wide scale.

The Parties recognize the current regional process for reviewing and funding projects to
meet Action Agency obligations under the NWPA and/or ESA have been designed in
large part to prioritize actions for a particular implementation period. As such, the
process has reviewed “proposals” that essentially are competing with one another for a
funding within a set overall budget. This Agreement, however, along with the BiOps,
reflects specific and binding funding commitments to the projects in the attached
spreadsheets, subject to the other terms and conditions in this Agreement.

ISRP review of projects implemented pursuant to this Agreement:

Subject to the commitments in Section I11.E.2, the Parties will actively participate in
ISRP review of the projects funded under this Agreement. The Parties will work with the
Council to streamline and consolidate ISRP project reviews by recommending that the
ISRP: (1) review projects collectively on a subbasin scale, (2) focus reviews for ongoing
or longer term projects on future improvements/priorities, and (3) unless there is a
significant project scope change since last ISRP review, minimize or abbreviate re-review
of ongoing projects.

Subject to the commitments in Section I11.E.2 the Parties may agree to expedited ISRP
review of new projects that are not substantially similar to projects or activities
previously reviewed by the ISRP.

The Parties will consider reasonable adjustments to non-hatchery projects based on ISRP
and Council recommendations. The decision on whether or not to make such reasonable
adjustments will require agreement of the Tribes and BPA. If the reasonable adjustment
results in a reduction of a project budget, the Tribes and BPA will select another project
to use the funds equal to the amount of the reduction. If the Tribes and BPA cannot agree
on whether a recommended adjustment should be made, a replacement project that meets
the requirements of this Agreement will be identified. In any event, BPA’s financial
commitment to non-hatchery projects will not be reduced to an aggregate level below
amounts specified in this Agreement for the Tribes so long as a replacement project
meets the requirements of this Agreement could be identified (see replacement project
discussion, below).

The proponent for any new hatchery project will participate in then-applicable
streamlined ISRP and Council 3-step review processes recognizing that the ultimate
decision to implement the projects is for BPA subject to the terms of this Agreement.
Capital funding for any new hatchery project is subject to these review processes. The
Parties will consider reasonable adjustments to hatchery projects based on ISRP and
Council recommendations. The decision on whether or not to make such reasonable
adjustments will require agreement of the Tribes and BPA.
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Replacement Projects and Adaptive Management

E.l

General Principles:

E.2.

This section applies to non-hatchery projects

The Parties agree a non-hatchery project identified in this Agreement may not ultimately
be implemented or completed due to a variety of possible factors, including but not
limited to:

o0 Problems arising during regulatory compliance (e.g., ESA consultation, NEPA,
NHPA review, CWA permit compliance, etc);

o New information regarding the biological benefits of the project (e.g., new
information indicating a different implementation action is of higher priority, or
monitoring or evaluation indicates the project is not producing its anticipated
benefits);

o0 Changed circumstances (e.g., completion of the original project or inability to
implement the project due to environmental conditions); or

0 Substantive non-compliance with the implementing contract.

Should a non-hatchery project not be implemented due to one or more of the above
factors, the Action Agencies and the Tribes will promptly negotiate a replacement
project.

Replacement Projects:

E.3.

A replacement project should be the same or similar to the one it replaces in terms of
target species, limiting factor, mitigation approach, geographic area and/or subbasin and
biological benefits.

A replacement project may not require additional Council or ISRP review if the original
project had been reviewed.

A replacement project would have the same or similar planning budget as the one it
replaces (less any expenditures made for the original project) and will take into account
carry-forward funding as agreed to by the Parties.

Adaptive Management:

In addition to project-specific adaptation described above, the Parties may mutually agree to
adaptively manage this shared implementation portfolio on a more programmatic scale based on
new information or changed circumstances.

E.

Inflation, Ramp Up, Planning v. Actuals, Carry-over

E.1

Inflation:

Beginning in fiscal year 2010, BPA will provide an annual inflation adjustment of 2.5 percent.
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F.2. Treatment of Ramp-up of new/expanded work:

In recognition of the need to “ramp up” work (timing of Agreement execution, contracting,
permitting, etc), the Parties agree that average BPA spending for the new/expanded projects in
fiscal year 2009 is expected to be approximately one-third of the average planning level shown
in the attached project-specific spreadsheets; and for fiscal year 2010, it is expected to be up to
75 percent of the average planning level, with full planning levels expected for most
new/expanded projects starting in fiscal year 2011.

F.3. Assumptions reqgarding Planning versus Actuals:

Historically, the long-term average difference between BPA’s planned expenditures for
implementing the expense component of the Power Council’s Fish and Wildlife Program, and
actual spending (what BPA is invoiced and pays under the individual contracts), has been about
7%, with the actual spending averaging 93% of planned spending. While BPA will plan for
spending up to 100 percent of the funding commitments described in this Agreement,
nevertheless, due to a variety of factors, BPA’s actual expenditures may be less. As a result, the
Parties agree, provided BPA’s actual spending for the totality of projects commitments in this
Agreement averages 93% of the planning amount annually, BPA is in compliance with its
funding commitments. If BPA is not meeting the 93% average annually due to circumstances
beyond the Parties control, BPA will not be in violation of this Agreement, but the Parties will
meet to discuss possible actions to remove the impediments to achieving 93%. The Parties also
agree, for the reasons regarding ramp up in Section I11.F.2, new projects and projects expansions
during their FY09 and FY 10 ramp up phase will be excluded from this calculation.

F.4. Unspent funds, and pre-scheduling/rescheduling:

Annual project budgets may fluctuate plus or minus 20% in relation to the planning budgets for
each project, to allow for shifts in work between years (within the scope of the project overall), if
work will take longer to perform for reasons beyond the sponsors’ control (reschedule) or can
potentially be moved to an earlier time (preschedule). Fluctuations within an overall project’s
scope of work, but outside of the 20 percent band, can also occur if mutually agreeable for
reasons such as, but not limited to, floods, fires, or other emergency or force majuere events.

Unspent project funds (excluding new/expanded projects subject to ramp-up assumptions
covered in Section F.2 above) carried over per the reschedule/preschedule provisions above (i.e.,
within +/- 20% of the annual project budget and within the project’s scope of work) may be
carried forward from one contract year (e.g., Year 1), to as far as two contract years (e.g., Year
3) into the future before such funds are no longer available. The one exception to this
reschedule/preschedule criteria is that for the project expansions and new projects, if actual total
FY09 and FY10 spending is less than the sum of 33% of the FY09 budget and up to 75% of the
FY 10 budgets reflected in the spreadsheet attachments due to circumstances within the Tribes’
control, then the increment between what is actually spent in FY09/10 and the sum of 33% of the
FY09 budget and up to 75% of the FY10 budgets reflected in the spreadsheet cannot be carried
over into FY11.
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To the extent that the projects proposed for funding in this Agreement involve the acquisition of
interests in land from willing sellers, BPA and the Tribes may, by mutual agreement, adjust the
20 percent fluctuation band for the budgets for such projects to accommodate the uncertainties of
negotiations with sellers. In addition, BPA may extend the two year carry-forward limit for such
projects, provided that the Tribes provide at least six months notice of the potential need for such
an extension, and provided further that BPA may decline to extend the carry-forward limit to
avoid a “bow wave” of spending in any given year, or towards the end of this Agreement’s term,
or on any other reasonable ground.

V. FORBEARANCE, WITHDRAWAL,
AND DISPUTE RESOLUTION

A. Forbearance

A.1. The Tribes will not initiate, join in (whether by intervention or amicus), or otherwise
participate in any manner in the current litigation against the FCRPS and Upper Snake BiOps
(NWF v. NMFS).

A.2. The Tribes covenant during the term of this Agreement:

a. The Tribes will not initiate, join in, or support in any manner ESA, Northwest Power
Act, Clean Water Act or APA suits against the Action Agencies or NOAA regarding the
legal sufficiency of the FCRPS PA, FCRPS BiOp, Upper Snake BiOp, the 2008
Columbia Basin Fish Accords, this Agreement and/or conforming implementing RODs.

b. So long as the Agreement is being implemented by the Action Agencies, the Tribes will
not initiate, join in, or support in any manner ESA, Northwest Power Act, Clean Water
Act or APA suits against the Action Agencies or NOAA regarding the effects on fish
resources and water quality (water quality issues addressed in the FCRPS BA and the
BiOps or otherwise related to the operation or existence of the 14 FCRPS projects
regarding temperature and total dissolved gas®) resulting from the operations of the
FCRPS and Reclamation dams that are specifically addressed in the FCRPS PA, FCRPS
BiOp, Upper Snake BiOp, the 2008 Columbia Basin Fish Accords, this Agreement and/or
conforming implementing RODs.

c. The Tribes' participation in ongoing and future BPA rate making/approval/review
proceedings will be consistent with the terms of this Agreement. This means, for
example, the Tribes agree not to request additional fish or wildlife funding from BPA in
on-going and future BPA rate making/approval/review proceedings during the term of
this Agreement, and the Tribes will not make such requests in ongoing or future rate
making/approval/review proceedings based on alleged infirmities in prior rate

® Water quality here is not intended to include matters not specifically addressed in the FCRPS BA and BiOps such
as the Corps’ 404 regulatory program, toxics clean-up issues.

10



SHOSHONE-BANNOCK TRIBES-ACTION AGENCY AGREEMENT
November 7, 2008

making/approval/review proceedings, including but not limited to the 2002-2006 rate
period.

d. The Tribes agree breaching will not occur within the term of the Agreement. In addition,
the Tribes will not advocate for breaching dams covered by the FCRPS and Upper Snake
Biological Opinions during the term of this Agreement. This commitment is made
subject to the following mutual understandings and a single exception specified below:

e Itis understood by all Parties nothing in this Agreement may be interpreted or
represented as any tribe rescinding or altering their long-standing policy,
scientific, and legal positions regarding breach of federal dams.

e Asrequired by the NOAA Fisheries FCRPS Biological Opinion, a comprehensive
review will be completed in June, 2013 and June, 2016 that includes a review of
the state of implementation of all actions planned or anticipated in the FCRPS and
Upper Snake BiOps and a review of the status and performance of each ESU
addressed by those BiOps. As described in Section 11.A.2 of this Agreement, the
Parties agree to meet to discuss the results of the 2013 comprehensive evaluation
and, in the event performance is not on track, to discuss options for corrective
action. If, after the June, 2016 comprehensive review, the status of Snake River
ESUs is not improving and the Tribes review of Diagnostic Performance
Framework indicates contingent actions are needed, the Tribes may advocate
actions to implement Snake River dam breaching after 2017 should be initiated.

A.4. Nothing in this Agreement shall be construed by the Parties in any forum to limit or
restrict the Parties or their agents or employees from advocating for actions they believe are
required to implement this Agreement. Disputes among the Parties regarding implementation
will be handled under the Good Faith and dispute resolutions sections.

B. Affirmation of Adequacy

B.1. This Agreement builds upon and expands the commitments of the Action Agencies called
for in the FCRPS and Upper Snake Biological Opinions (the BiOps). This Agreement also takes
into account and supports the 2008 - 2017 United States v. Oregon Management Plan and its
pending BiOp. The Parties support this package of federal and tribal actions as an adequate
combined response of these Parties for the ten year duration of the Agreement and BiOps to
address the government's duties for:
e conserving listed salmon and steelhead, including avoiding jeopardy and adverse
modification of critical habitat under the Endangered Species Act;
e protection, mitigation, enhancement and equitable treatment of fish and wildlife under the
Northwest Power Act; and
e Clean Water Act provisions related to the FCRPS dams.

B.2. The Tribes further agree:
e the Action Agencies’ commitments under this Agreement and the BiOps as to hatchery
projects are adequate for 30 years from the effective date of this Agreement except if

after year 15 of the 30 year forbearance for hatcheries there is a change in the status of an
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ESU (e.g., a new listing), or if after year 15 there is new information or changed
circumstances that indicate additional hatchery actions are needed to assist in mitigating
impacts of the FCRPS consistent with current science and applicable law, the Tribes are
not precluded from seeking additional funding from the Action Agencies for hatcheries.
If within the year prior to the expiration of this Agreement, due to no fault of the Parties,
any capital funded hatchery actions identified in this Agreement have not begun
construction, BPA will continue to make the identified capital funding in this Agreement
available for the identified project (or projects) for an additional five years at which point
the Parties will meet and discuss the disposition of any hatcheries that have not
completed construction and the related capital funding.

e the Action Agencies’ commitments under the 2008 Columbia Basin Fish Accords for
lamprey actions are adequate for the duration of this Agreement such that the Tribes will
not petition to list lamprey or support third party efforts to list lamprey as threatened or
endangered pursuant to the ESA.

B.3. The Tribes’ determination of adequacy under applicable law is premised on several
important assumptions and understandings with which the federal parties to this Agreement
concur:

e The specific actions identified in this Agreement and/or funding for such actions is
provided by the federal parties in full and timely manner;

e Other actions not specifically identified in this Agreement, but committed to in the
FCRPS BiOp, are carried out in a timely manner;

e The biological performance and status of the species affected by the development and
operation of the FCRPS and Upper Snake hydroprojects are diligently and
comprehensively monitored, analyzed, and reported to the Tribes and others as provided
in the BiOps; and

e Adaptive management will be used as described in the Section 11.A.2 to ensure
achievement of performance objectives for the FCRPS. If during the 2013 or 2016
comprehensive review called for in the BiOps it is found that the status of ESA covered
species are not improving as anticipated in the Adaptive Management section of the BA,
the Tribes will have the opportunity to advocate that actions over and above those in the
Agreement and/or BiOps should be implemented in the future, consistent with the terms
of this Agreement.

B.4. The Tribes agree to affirmatively support the adequacy of the package of federal and tribal
actions contained in the BiOps and this Agreement in appropriate forums, including NOAA's
administrative record. This commitment includes, but is not limited to, the Tribes” withdrawing
their comments to NOAA regarding the draft FCRPS BiOp and withdrawing their comments to
BPA regarding the Columbia Basin Fish Accords.

C. Council Program Amendment Process

C.1. During the term of the Agreement, the Action Agencies and Tribes will submit

recommendations or comments or both in relation to Council Program amendments consistent
with, and are intended to, effectuate this Agreement. The Tribes and the Action Agencies have
agreed to submit the following to the Council in any recommendations or comments each may
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make for Program amendments solicited in 2008 to describe this Agreement and its role in such
Program amendments:

Description and Rationale: The Action Agencies and the Tribes have agreed to a 10 year
commitment of actions in support of the Action Agencies’ obligations both generally
under the Northwest Power Act, as well as specifically for anadromous species listed
under the Endangered Species Act. The commitments include support for the actions in
the 2008 Biological Opinions for the FCRPS and the Upper Snake. The commitments
also include actions already reviewed and recommended by the Council to BPA, as well
as expanded and new actions. The Action Agencies and the Tribes found these
commitments consistent with the Program and the Council's intent to integrate Power Act
and ESA responsibilities. The expanded and new actions are, moreover, subject to
reasonable modifications determined by the Parties to the Agreement based on Council
and ISRP review.

The Tribes and the Action Agencies will recommend that the Council amend the Fish and
Wildlife Program to incorporate the BiOps and Agreement, consistent with the following
approach:

e The actions in the 2008 Biological Opinions for the FCRPS and Upper Snake should
be implemented, in conjunction with the FCRPS Action Agencies' Biological
Assessment, as measures to protect, mitigate, and enhance listed salmon and
steelhead affected by the federal hydro system.

e The actions in the 2008 Memoranda of Agreement between the FCRPS Action
Agencies and the Tribes should be implemented per its terms as additional measures
to protect, mitigate and enhance both listed and non-listed fish, as well as wildlife.

C.2. Neither the Tribes, nor the Action Agencies, waive the right to assert, if adopted by the
Council based on its own recommendations, or recommendations of third parties, an amendment
contrary to this Agreement is either lawful or unlawful under the Northwest Power Act, or any
other law, provided they act consistent with the terms of this Agreement.

D. Good Faith Implementation and Support

This Agreement is based on bargained-for consideration. The Parties agree to work together to
implement the mutual commitments in this Agreement. Although neither the Action Agencies
nor the Tribes are relinquishing their respective authorities through this Agreement, they commit
to make best effort to sit down with each other prior to making decisions in implementation of
this Agreement.

The Parties enter into this Agreement cognizant of its scope, duration, and complexity, and
commit to its implementation and support at all levels and in all areas, e.g. policy, legal, and
technical. Further, the Parties understand matters explicitly addressed within and/or related to
this Agreement are routinely dealt with in a wide variety of contexts and fora, often on short
notice and in time-sensitive situations. Even with those understandings, the Parties will
vigorously endeavor to implement and support this Agreement in good-faith. Best effort good-
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faith implementation and support of this Agreement is the general duty to which all Parties agree
to be bound. Nonetheless, the Parties understand from time to time questions or concerns may
arise regarding a Party's compliance with the terms of this Agreement. In furtherance of the
continuing duty of good faith, each Party agrees the following specific actions or efforts will be
carried out:

D.1 On a continuing basis, it will take steps to ensure all levels of their government/institution
is made aware of the existence of this Agreement and specific commitments and obligations
herein, and emphasize the importance of meeting them;

D.2 Each Party will designate a person to be initially and chiefly responsible for coordinating
internal questions regarding compliance with the Agreement;

D.3. Each Party will make best efforts to consult with other Parties prior to taking any action
that could reasonably be interpreted as inconsistent with any part of this Agreement. To assist in
this, the Parties will designate an initial contact point; the Tribes will designate their legal
representative as their initial contact points, the contacts for the Action Agencies are to be
determined. The formality and nature of the consultation will likely vary depending on
circumstances. The initial contact points are initially charged with attempting to agree on what
form of consultation is required. In some instances, contacts between representatives may
suffice for consultation, while in others, they may need to recommend additional steps. The
Parties agree consultations should be as informal and with the least amount of process necessary
to ensure that the Parties are fulfilling the good-faith obligation to implement and support the
Agreement.

D.4. If a Party believes another has taken action contrary to the terms of the Agreement, or
may take such action, it has the option of a raising a point of concern with other Parties asking
for a consultation to clarify or redress the matter. The Parties will endeavor to agree upon any
actions required to redress the point of concern. If after raising a point of concern and, having a
consultation, the Parties are unable to agree that the matter has been satisfactorily resolved, any
Party may take remedial actions as it deems appropriate, so long as those remedial actions do not
violate the 