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Dear Petitioners/Counsel 

Your Petition for Review has been received in the Clerk's office of the United 

States Court of Appeals for the Ninth Circuit. The U.S. Court of Appeals docket 

number shown above has been assigned to this case. You must indicate this Court 

of Appeals docket number whenever you communicate with this court regarding 

this case.  

The due dates for filing the parties' briefs and otherwise perfecting the 

petition have been set by the enclosed "Time Schedule Order," pursuant to 

applicable FRAP rules. These dates can be extended only by court order. 

Failure of the petitioner to comply with the time schedule order will result in 

automatic dismissal of the petition. 9th Cir. R. 42-1. 
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UNITED STATES COURT OF APPEALS 

 

FOR THE NINTH CIRCUIT  

FILED 

 

MAY 27 2014 

 
MOLLY C. DWYER, CLERK 

U.S. COURT OF APPEALS  

 

AMERICAN RIVERS; 

INTERNATIONAL FEDERATION OF 

FLY FISHERS; SIERRA CLUB; 

PACIFIC COAST FEDERATION OF 

FISHERMEN'S ASSOCIATIONS; 

INSTITUTE FOR FISHERIES 

RESOURCES; SALMON FOR ALL; 

IDAHO RIVERS UNITED; 

NORTHWEST SPORTFISHING 

INDUSTRY ASSOCIATION,  

 

                     Petitioners, 

 

   v. 

 

BONNEVILLE POWER 

ADMINISTRATION,  

 

                     Respondent.  

No. 14-71475 

    

   

Bonneville Power Administration 

 

TIME SCHEDULE ORDER 
 

 

The parties shall meet the following time schedule. 

Tue., June 3, 2014 Mediation Questionnaire due. If your registration for 

Appellate ECF is confirmed after this date, the 

Mediation Questionnaire is due within one day of 

receiving the email from PACER confirming your 

registration. 

Fri., August 15, 2014 Petitioners' opening brief and excerpts of record shall 

be served and filed pursuant to FRAP 32 and 9th Cir. 

R. 32-1. 
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Mon., September 15, 2014 Respondent's answering brief and excerpts of record 

shall be served and filed pursuant to FRAP 32 and 

9th Cir. R. 32-1. 

The optional petitioners' reply brief shall be filed and served within fourteen 

days of service of the respondent's brief, pursuant to FRAP 32 and 9th Cir. R. 

32-1. 

Failure of the petitioners to comply with the Time Schedule Order will result 

in automatic dismissal of the appeal. See 9th Cir. R. 42-1.  

 

FOR THE COURT: 

Molly C. Dwyer 

Clerk of Court 

 

Holly Crosby 

Deputy Clerk 
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1. American Rivers, International Federation of Fly Fishers, Sierra Club, 

Pacific Coast Federation of Fishermen’s Associations, Institute for Fisheries 

Resources, Salmon for All, Idaho Rivers United, and Northwest Sportfishing 

Industry Association (collectively “American Rivers” or “Petitioners”) hereby 

petition, pursuant to Fed. R. App. P. 15(a), Circuit Rule 15-3, and 16 U.S.C. 

§§ 839-839h, for review of the “Record of Decision following NOAA’s January 

2014 Supplemental Biological Opinion to the May 2008 FCRPS Biological 

Opinion and May 2010 Supplemental Biological Opinion for Operation of the 

Federal Columbia River Power System” (“2014 ROD”) issued by the Bonneville 

Power Administration (“BPA”) on February 27, 2014.  A copy of the 2014 ROD is 

attached as Exhibit A.1 

2. American Rivers has previously challenged BPA’s “Record of 

Decision Following the May 2008 NOAA Fisheries FCRPS Biological Opinion on 

Operation of the Federal Columbia River Power System, 11 U.S. Bureau of 

Reclamation Projects in the Columbia Basin, and ESA Section 10 Permit for 

Juvenile Fish Transportation Program,” dated August 12, 2008 (hereinafter the 

“2008 ROD”) in American Rivers v. BPA, No. 08-74597 (filed Nov. 7, 2008), and 

                                           
1 In accordance with Ninth Circuit Rule 15-3.1, American Rivers is unaware of any 
other petition for review of the same order or action; however, as explained in text, 
American Rivers has sought review of a related action in American Rivers v. BPA, 
No. 08-74597. 
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BPA’s “Record of Decision following the May 20, 2010, NOAA Fisheries 

Supplemental Biological Opinion to the May 2008 FCRPS Biological Opinion for 

Operation of the Federal Columbia River Power System, 11 U.S. Bureau of 

Reclamation Projects in the Columbia Basin” dated June 11, 2010 in American 

Rivers v. BPA, No. 10-72710 (filed Sept. 2, 2010) (hereinafter the “2010 ROD”).  

These consolidated cases were voluntarily dismissed “without prejudice to 

petitioners including the same or similar claims in any challenge to a subsequently 

issued reviewable decision” on April 13, 2012.  See American Rivers v. BPA, Nos. 

08-74597, 10-72710 (Dkt. #70). 

 On January 17, 2014, NOAA Fisheries issued its “Endangered Species 

Act—Section 7(a)(2) Supplemental Biological Opinion for the Consultation on 

Remand for Operation of the Columbia River Power System and 11 Bureau of 

Reclamation Projects in the Columbia Basin” (the “2014 BiOp”).  The 2014 BiOp 

both supplements a 2008 biological opinion and a 2010 Supplemental Biological 

Opinion, which formed the basis for BPA’s 2008 and 2010 RODs.  A copy of this 

supplemental biological opinion is available at http://www.westcoast.fisheries. 

noaa.gov/publications/hydropower/fcrps/2014_supplemental_fcrps_biop_final. 

pdf.2  BPA responded to the 2014 Supplemental BiOp by issuing the 2014 ROD as 

                                           
2 Petitioners and several other entities are likely to challenge shortly NOAA’s 2014 
BiOp as arbitrary, capricious, and contrary to law—and to assert parallel claims 
against the U.S. Army Corps of Engineers and Bureau of Reclamation for reliance 
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a new agency action. 

3. BPA’s 2014 ROD does not comply with the requirements of the 

Endangered Species Act, 16 U.S.C. § 1531 et seq., the National Environmental 

Policy Act, 42 U.S.C. §§ 4321 et seq., or Administrative Procedure Act (“APA”), 

5 U.S.C. § 551 et seq. 

4. Specifically, although the 2014 ROD asserts that “BPA concurs with 

NOAA’s conclusions that implementation of the [Reasonable and Prudent 

Alternative], as amended by the 2014 Supplemental FCRPS BiOp, is not likely to 

jeopardize the continued existence of salmon, steelhead, euchalon, covered in this 

consultation or destroy or adversely modify their critical habitat,” 2014 ROD at 13, 

the ROD and related actions reveal that BPA is not complying with its duty to 

avoid jeopardy and adverse modification of critical habitat under the ESA.  

Similarly, although BPA asserts that its adoption of the RPA from the 2014 BiOp 

in its 2014 ROD complies with the National Environmental Policy Act (“NEPA”), 

2014 ROD at 23-24, BPA has not completed an environmental impact statement or 

any other NEPA document to analyze the impacts of its adoption of the RPA from 

                                                                                                                                        
on this biological opinion—in the U.S. District Court for the District of Oregon.  
See Nat’l Wildlife Fed’n v. Nat’l Marine Fisheries Serv., CV-01-640-SI (D. Or.).  
As they did in two previous petitions seeking review of BPA’s 2008 and 2010 
RODs in American Rivers v. BPA, Petitioners will seek to stay consideration of the 
instant Petition for Review pending the outcome of the proceedings against the 
2014 BiOp in the district court. 
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the 2014 BiOp, an action that constitutes a major federal action significantly 

affecting the quality of the human environment under NEPA. 

JURISDICTION AND VENUE 

5. This Court has jurisdiction under 16 U.S.C. § 839f(e)(5), which 

provides “the United States court of appeals” with exclusive jurisdiction over 

“[s]uits to challenge . . . any action . . ., final actions and decisions taken pursuant 

to this chapter by [BPA].”  Similarly, venue is properly vested in this Court as the 

actions giving rise to the claims arise in the District of Oregon.  16 U.S.C. 

§ 839f(e)(5).  American Rivers seeks judicial review of a final agency action as 

defined by the APA and the NWPA.  5 U.S.C. § 551(13) and 16 U.S.C. § 839f(e), 

respectively. 

6. The Petitioners are American Rivers, International Federation of Fly 

Fishers, Sierra Club, Pacific Coast Federation of Fishermen’s Associations, 

Institute for Fisheries Resources, Salmon for All, Idaho Rivers United, and 

Northwest Sportfishing Industry Association.  Each of the Petitioners is a non-

profit organization whose members have legally protectable interests in the 

conservation and recovery of fish and wildlife species in the Columbia River basin.  

Specifically: 

 American Rivers is a national conservation organization with its principal 
place of business in Washington, D.C. and a Pacific Northwest office in 
Seattle, Washington.  American Rivers and its approximately 200,000 
members, supporters, and volunteers are devoted to protecting and restoring 
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the nation’s outstanding rivers and their landscapes and are active in 
pursuing environmental safeguards in national hydropower policy. 

 
 Pacific Coast Federation of Fishermen’s Associations (“PCFFA”) is the 

largest organization of commercial fishermen on the west coast, with 
member organizations from San Diego to Alaska representing thousands of 
men and women in the Pacific fleet.  Many of PCFFA’s members are 
salmon fishermen whose livelihoods depend upon salmon as a natural 
resource and who, until recent fisheries closures, generated hundreds of 
millions of dollars in personal income within the region.  PCFFA has its 
main office in Sausalito, California, and a Northwest regional office in 
Eugene, Oregon. 

 
 Institute for Fisheries Resources (“IFR”) is a non-profit corporation that 

constitutes the conservation arm of PCFFA and shares PCFFA’s offices in 
Sausalito, California, and Eugene, Oregon. 

 
 Sierra Club is a national environmental organization founded in 1892 and 

devoted to the study and protection of the earth’s scenic and ecological 
resources—mountains, wetlands, woodlands, wild shores and rivers, deserts, 
plains, and their wild flora and fauna.  Sierra Club has some 60 chapters in 
the United States and Canada, including chapters in Washington, Oregon, 
and Idaho, and a principal place of business in San Francisco, California. 

 
 International Federation of Fly Fishers (“FFF”) is a national organization 

with approximately 14,000 members, dedicated to promoting fly fishing as a 
recreational use of aquatic resources and to preserving, protecting, and 
restoring aquatic resources, including water, fauna, and riparian lands.  FFF 
has its principal place of business in Bozeman, Montana and regional 
councils or chapters that encompass Washington, Oregon, Idaho, Montana, 
and British Columbia. 

 
 Idaho Rivers United (“IRU”) is a non-profit corporation organized under the 

laws of the State of Idaho with a principal place of business in Boise, Idaho.  
IRU and its approximately 3,500 members throughout the State of Idaho are 
dedicated to the protection and restoration of Idaho’s rivers and river 
resources. 
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 Northwest Sportfishing Industry Association (“NSIA”) is dedicated to 
restoring and protecting the region’s rivers, lakes, and streams, keeping them 
healthy and full of fish.  NSIA is a trade association of several hundred 
sporting goods manufacturers, wholesalers, retailers, marinas, guides, and 
charter boat operators.  About 60 percent of the member businesses are 
located in Washington, 30 percent in Oregon, and the remainder are national 
organizations.  NSIA’s principal place of business is Oregon City, Oregon. 

 
 Salmon for All is an organization representing a broad range of Columbia 

River interests including commercial fishermen and fish processors, 
consumers and lower river businesses, and salmon recovery advocates who 
support the viability of the lower Columbia commercial fishery.  Based in 
Astoria, Oregon, at the mouth of the Columbia, Salmon for All has been 
advocating for the responsible management of the salmon industry since 
1958.  Salmon for All represents about 300 active commercial fishermen, 
fish processors and salmon-supported businesses.  Salmon for All is 
committed to providing ongoing education concerning the public harvest 
industry, taking active advocacy roles in legislative and agency fishery 
deliberations, and ensuring the health of the Columbia River and its 
responsible use by all user groups. 

 
7. Petitioners and their members use the Columbia River and its 

tributaries throughout Idaho, Oregon, and Washington for recreational, scientific, 

aesthetic, and commercial purposes.  Petitioners and their members derive or, but 

for BPA’s actions for which review is sought by this petition, would derive 

recreational, scientific, aesthetic, and commercial benefits from the existence of 

these species in the wild through wildlife observation, study and photography, and 

recreational and commercial fishing within the Columbia River basin and the 

Pacific Ocean.  The past, present, and future enjoyment of these benefits by 

Petitioners and their members has been, is being, and will continue to be 

irreparably harmed by BPA’s disregard of its statutory duties, as described herein, 
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and by the unlawful injuries imposed on Petitioners’ interests by these actions. 

8. The above-described aesthetic, conservation, recreational, 

commercial, scientific, and procedural interests of Petitioners and their respective 

members have been, are being, and, unless the relief prayed for herein is granted, 

will continue to be adversely affected and irreparably injured by BPA’s failure to 

comply with the Endangered Species Act, NEPA, the APA, and other laws as 

described herein.  Petitioners have no adequate remedy at law. 

9. The Respondent is BPA, a federal agency that markets the electricity 

generated by the FCRPS or otherwise acquired by the agency in accord with the 

NWPA. 

BPA’S ACTIONS AND INACTIONS 
VIOLATE THE ESA, NEPA, AND APA 

10. Pursuant to the Bonneville Project Act, 16 U.S.C. §§ 832-832d, and 

the Northwest Power Act, BPA markets to public and private entities both 

“surplus” electric power generated by the FCRPS and additional power resources 

the agency acquires under acquisition procedures set forth in the NWPA.  See 

generally 16 U.S.C. § 1839(c).  As part of this function, BPA establishes rates and 

conditions of service for the power that it sells.  Id. 

11. On August 12, 2008 and June 11, 2010, BPA adopted the 2008 and 

2010 RODs for which American Rivers sought judicial review pursuant to NWPA 

§ 839f(e).  See American Rivers v. BPA, Nos. 08-74597, 10-72710.  On 
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February 27, 2014, BPA adopted its 2014 ROD, which records its decision “in 

cooperation with the other Action Agencies” to “implement the 2008 BiOp and 

RPA, as amended by the 2010 and 2014 Supplemental FCRPS BiOps, through 

2018.”  2014  ROD at 30.  American Rivers accordingly now seeks review of the 

2014 ROD pursuant to 16 U.S.C. § 839f(e). 

12. BPA rests its decision in the 2014 ROD to adopt and implement the 

measures of the RPA from the 2014 BiOp on “the 2008 FCRPS BiOp and 

supporting documents; the 2008 BPA ROD; the AMIP; the 2010 Supplemental 

FCRPS BiOp and supporting documents; the 2010 BPA ROD; the 2011 Amended 

BPA ROD; implementation of the 2008 BiOp and RPA as amended by the 2010 

Supplemental BiOp; the 2014 Supplemental BiOp and supporting documents, 

analysis, and new information; collaboration with and comments from federal and 

state agencies and tribes and interested persons and entities provided in documents 

such as the 2013 Comprehensive Evaluation; the 2014-2018 Implementation Plan; 

the Annual Progress Reports and annual Fish Operations Plans; and the 

information provided by parties to Nat’l Wildlife Fed’n v. Nat’l Marine Fisheries 

Serv. contained in pleadings, including motions, briefs, and declarations, and the 

full administrative record for this decision on file with BPA.”  2014 ROD at 30.  

These documents and processes demonstrate that BPA played a decisive and 

integral role in the development of the ultimate no-jeopardy and no-adverse 
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modification conclusions for the RPA in the 2008, 2010, and 2014 BiOps and its 

2014 ROD is merely formal confirmation of its earlier decisions. 

13. BPA’s reliance on the 2008 and 2010 BiOps and the 2014 BiOp and 

supporting documents—which, because of its integral role in developing, BPA 

knew or should have known were invalid—fails to meet BPA’s independent and 

continuing legal duty to comply with the substantive requirements of ESA section 

7(a)(2) to avoid jeopardy and adverse modification of critical habitat.  BPA has not 

obtained a valid, complete § 7(a)(2) consultation for operation of its projects and 

other actions or offered any other adequate basis to establish its compliance with 

these ESA requirements, and has not evaluated, proposed, or implemented further 

or adequate alternative protective measures for ESA-listed salmon and steelhead in 

order to avoid jeopardy and destruction and adverse modification of critical 

habitat. 

14. BPA is violating ESA § 7(d) by taking actions that may foreclose 

implementation of measures required to avoid jeopardy, including, but not limited 

to, decisions to produce and market power by running water through the turbines 

rather than spilling it over the dams, rapidly fluctuating water flows in response to 

power demand, drafting water from upstream reservoirs and operating the projects 

at elevations that do not avoid harm to listed species, and otherwise managing 

water resources and power marketing in a way that does not minimize or avoid 
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mortality of salmon and steelhead. 

15. NOAA Fisheries has determined that FCRPS operations will take 

ESA-listed salmon and steelhead.  However, NOAA provides BPA with an 

Incidental Take Statement (“ITS”) authorizing it (and the other cooperating action 

agencies) to lawfully take a large percentage of each salmon and steelhead 

population affected by the hydrosystem.  See 2008 BiOp at § 14.1-14.2; 2010 BiOp 

at Chp. 5; 2014 BiOp at 551.  For example, total mortality of Snake River fall 

chinook caused by the FCRPS is estimated as high as 87%.  2008 BiOp at 14-27.  

The 2010 BiOp includes a supplemental Incidental Take Statement that 

supplements the ITS from the 2008 BiOp to allow additional take, but does not 

provide a legal basis for either ITS.  See 2010 BiOp at Chp. 5.  The 2014 

Supplemental BiOp does not alter either of these two previous Incidental Take 

Statements, or otherwise provide additional explanation or basis for these ITSs.  

2014 BiOp at 551.  In the absence of a valid ITS or exemption under the ESA, 

BPA’s take of ESA-listed salmon and steelhead is prohibited.  Neither the ITS in 

the 2014 BiOp nor the ITS in the 2008 and 2010 BiOps protects BPA from liability 

under Section 9 because the BiOps are arbitrary, capricious, and contrary to law.  

The incidental take statements contained therein are consequently also invalid.  

Since BPA may not lawfully take listed species in the absence of a valid take 

statement, it is in violation of ESA § 9, 16 U.S.C. § 1538(a)(1)(B), (G). 
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16. NEPA requires federal agencies to prepare an environmental impact 

statement (“EIS”) in connection with all “major Federal actions significantly 

affecting the quality of the human environment.”  42 U.S.C. § 4332(2)(C).  The 

EIS must detail, inter alia, “the environmental impact of the proposed action” and 

“alternatives to the proposed action.”  Id. § 4332(2)(C)(i), (iii).  NEPA further 

provides that agencies must “study, develop, and describe appropriate alternatives 

to recommended courses of action in any proposal which involves unresolved 

conflicts concerning alternative uses of available resources.”  Id. § 4332(2)(E). 

17. NEPA’s implementing regulations flesh out these statutory 

requirements.  The regulations provide that agencies must discuss “the 

environmental impacts of the alternatives including the proposed action, any 

adverse environmental effects which cannot be avoided should the proposal be 

implemented, [and] the relationship between short-term uses of man’s environment 

and the maintenance and enhancement of long-term productivity.”  40 C.F.R. 

§ 1502.16.  The duty to identify and analyze a range of alternative actions is “the 

heart of” the NEPA process, 40 C.F.R. § 1502.14, and the failure to examine a 

reasonable and available alternative is fatal to the sufficiency of an EIS, Idaho 

Conservation League v. Mumma, 956 F.2d 1508, 1519 (9th Cir. 1992). 

18. A federal agency decision to adopt an RPA that is set forth in a 

biological opinion under section 7 of the ESA triggers the procedural requirements 
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of NEPA and the agency must prepare an EIS in connection with this decision.  

San Luis & Delta-Mendota Water Auth. v. Jewell, --- F.3 ---, 11-15871, 2014 WL 

975130 at *56 (9th Cir. Mar. 13, 2014) (“NEPA applies to Reclamation’s 

implementation of the BiOp because it is a ‘major Federal action [ ] significantly 

affecting the quality of the human environment.’”) (citations omitted).  BPA did 

not prepare an EIS, Environmental Assessment, or other NEPA analysis for its 

adoption of the RPA from the 2014 BiOp in its 2014 ROD. 

19. While BPA asserts that it “continues to rely on” several previous 

NEPA analyses, see 2014 ROD at 24 (listing EIS and other documents prepared 

between 1995 and 2003), an agency may not rely on stale or outdated data or 

analyses to satisfy its duty to examine the impacts of, or alternatives to, an action.  

NEPA and its implementing regulations impose a continuing duty on agencies to 

prepare a supplemental environmental impact statement whenever “(i) The agency 

makes substantial changes in the proposed action that are relevant to environmental 

concerns; or (ii) There are significant new circumstances or information relevant to 

environmental concerns and bearing on the proposed action or its impacts.”  

40 C.F.R. §§ 1502.9(c)(1)(i), (ii). 

20. Both of these circumstances apply here: The condition of the 

environment and BPA’s options and operations of the FCRPS have changed 

significantly since these earlier NEPA documents were prepared.  For example, 
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there has been significant new information regarding the impacts of climate change 

on the Columbia River basin and significant new information regarding the effects 

of alternative spill levels on salmon and steelhead survival to mention only two.  

New species of salmon and steelhead have been listed as threatened or endangered, 

approximately 10,000 megawatts of new power generation has been added to the 

grid in the past ten years, and the value of navigation on the Snake River has 

declined significantly.  None of this significant new information and much more, 

or the substantial changes in the environmental context or circumstances of FCRPS 

operations, were considered in any of the EISs or other NEPA documents 

referenced in BPA’s 2014 ROD.  BPA’s failure to prepare a new or supplemental 

EIS before it adopted and committed to implement the RPA from the 2014 BiOp in 

the 2014 ROD violates NEPA and its implementing regulations and is arbitrary 

and capricious. 

21. By these and other actions set forth in the 2014 ROD, BPA has failed 

to comply with Sections 7 and 9 of the ESA, 16 U.S.C. §§ 1536 and 1538, the 

National Environmental Policy Act, 42 U.S.C. § 4321 et seq., and their 

implementing regulations, and therefore has acted arbitrarily, capriciously, and not 

in accordance with law, contrary to the requirements of the APA, 5 U.S.C. 

§§ 706(2)(A). 
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PRAYER FOR RELIEF 

 American Rivers respectfully requests that this Court: 

 A. Adjudge and declare that BPA has violated ESA section 7(a)(2) and 

its implementing regulations by continuing to operate projects in the Columbia and 

Snake River basin without a valid biological opinion, without completing 

consultation, and by failing to otherwise ensure that these projects avoid jeopardy 

and adverse modification of critical habitat, in violation of the requirements of 

ESA section 7, 16 U.S.C. § 1536, and that its actions are arbitrary, capricious, an 

abuse of discretion, and not in accordance with law; 

 B. Adjudge and declare that BPA has violated ESA section 7(d) by 

making irretrievable and irreversible commitments of resources before conclusion 

of a valid consultation; 

 C. Adjudge and declare that the BPA has violated ESA section 9, 

16 U.S.C. §§ 1538(a)(1)(B), (a)(1)(G), & (g), and the ESA implementing 

regulations by taking threatened and endangered salmon and steelhead without a 

valid incidental take statement; 

 D. Adjudge and declare that BPA has violated NEPA and its 

implementing regulations by failing to prepare a valid environmental impact 

statement (or any other NEPA analysis) before it adopted and committed to 

implementing the RPA from the 2014 BiOp in its 2014 ROD; 
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 E. Vacate the 2014 ROD and require BPA to comply with the ESA, 

NEPA, and other applicable laws; and, 

 F. Grant Petitioners such other and further relief, including equitable 

relief and attorneys’ fees and other expenses as may be authorized by law and as 

Petitioners may from time to time request. 

 Respectfully submitted this 27th day of May, 2014. 

 
 
s/  Todd D. True    
TODD D. TRUE 
STEPHEN D. MASHUDA 
Earthjustice 
705 Second Avenue, Suite 203 
Seattle, WA  98104 
(206) 343-7340 | Phone 
(206) 343-1526 | Fax 
ttrue@earthjustice.org 
smashuda@earthjustice.org 
 
DANIEL J. ROHLF 
Earthrise Law Center 
10015 S.W. Terwilliger Boulevard 
Portland, OR  97219 
(503) 768-6600 | Phone 
(503) 768-6642 | Fax 
rohlf@lclark.edu 
 
Attorneys for Petitioners American Rivers, 
International Federation of Fly Fishers, 
Sierra Club, Pacific Coast Federation of 
Fishermen’s Associations, Institute for 
Fisheries Resources, Salmon for All, Idaho 
Rivers United, and Northwest Sportfishing 
Industry Association
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CORPORATE DISCLOSURE STATEMENT 
 
 Petitioners, American Rivers, International Federation of Fly Fishers, Sierra 

Club, Pacific Coast Federation of Fishermen’s Associations, Institute for Fisheries 

Resources, Salmon for All, Idaho Rivers United, and Northwest Sportfishing 

Industry Association have no parent companies, subsidiaries, or affiliates that have 

issued shares to the public in the United States or abroad. 

 Respectfully submitted this 27th day of May, 2014. 

 
 
s/  Todd D. True     
TODD D. TRUE 
STEPHEN D. MASHUDA 
Earthjustice 
705 Second Avenue, Suite 203 
Seattle, WA  98104 
(206) 343-7340 | Phone 
(206) 343-1526 | Fax 
ttrue@earthjustice.org 
smashuda@earthjustice.org 
 

Case: 14-71475     05/27/2014          ID: 9109127     DktEntry: 1-2     Page: 17 of 20 (20 of 149)



2 

DANIEL J. ROHLF 
Earthrise Law Center 
10015 S.W. Terwilliger Boulevard 
Portland, OR  97219 
(503) 768-6600 | Phone 
(503) 768-6642 | Fax 
rohlf@lclark.edu 
 
Attorneys for Petitioners American Rivers, 
International Federation of Fly Fishers, 
Sierra Club, Pacific Coast Federation of 
Fishermen’s Associations, Institute for 
Fisheries Resources, Salmon for All, Idaho 
Rivers United, and Northwest Sportfishing 
Industry Association 
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CERTIFICATE OF SERVICE 

 I am a citizen of the United States and a resident of the State of Washington.  

I am over 18 years of age and not a party to this action.  My business address is 

705 Second Avenue, Suite 203, Seattle, Washington 98104. 

 On May 27, 2014, I served a true and correct copy of: 

1. Petition for Review and Exhibit A. 
 
on the following parties: 

Elliot E. Mainzer 
Administrator 
Bonneville Power Administration 
905 N.E. 11th Avenue 
Portland, OR  97232 
(503) 230-3000 | Phone 
 

 
 via overnight courier 
 via first-class U.S. mail 
 via e-mail 
 via ECF filing system 

 

Eric Holder 
United States Attorney General 
U.S. Department of Justice 
950 Pennsylvania Avenue, N.W. 
Washington, D.C.  20530-0001 
(202) 514-2001 | Phone 
 

 
 via overnight courier 
 via first-class U.S. mail 
 via e-mail 
 via ECF filing system 

 

S. Amanda Marshall 
U.S. Attorney’s Office 
District of Oregon 
1000 S.W. Third Avenue, Suite 600 
Portland, Oregon  97204 
(503) 727-1000 | Phone 
 

 
 via overnight courier 
 via first-class U.S. mail 
 via e-mail 
 via ECF filing system 
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Melinda Haag 
U.S. Attorney’s Office 
Northern District of California 
Federal Courthouse 
450 Golden Gate Avenue 
San Francisco, CA  94102 
(415) 436-7200 | Phone 
 

 
 via overnight courier 
 via first-class U.S. mail 
 via e-mail 
 via ECF filing system 

 

 
 I, Catherine Hamborg, declare under penalty of perjury that the foregoing is 

true and correct.  Executed on this 27th day of May, 2014, at Seattle, Washington. 
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2014 BPA ROD following the 2014 Supplemental FCRPS BiOp 

 

 

Bonneville Power Administration Record of Decision on 2014 Supplemental Biological Opinion to the 2008 FCRPS 
Biological Opinion and 2010 Supplemental FCRPS Biological Opinion – Page 31 of 31 

 

result in the destruction or adverse modification of their designated critical habitat.  These 
actions also further BPA’s commitment to meet its responsibilities under the Northwest Power 
Act to protect species, and they are consistent with BPA’s multiple statutory authorities. 
 
Issued in Portland, Oregon, this _27th ___ day of __February_____ 2014. 
 

BONNEVILLE POWER ADMINISTRATION 
 
 
 

By: _ __/s/ Elliot E. Mainzer_______________ 
       Elliot E. Mainzer 
       Administrator and Chief Executive Officer 
 
 
 

Attachments: 

A – BPA 2008 ROD Following the 2008 FCRPS BiOP  
B – BPA 2010 Supplemental ROD Following the 2010 FCRPS Supplemental BiOp  
C – BPA 2011 Supplemental ROD Following the 2011 Court Remand Order  
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UNITED STATES COURT OF APPEALS for the NINTH CIRCUIT

Office of the Clerk

After Opening a Case – Counseled Non-Immigration Agency Cases
(revised December 2013)

Court Address – San Francisco Headquarters

Mailing Address for 
U.S. Postal Service

Mailing Address for
Overnight Delivery
(FedEx, UPS, etc.)

Street Address

Office of the Clerk
James R. Browning
Courthouse
U.S. Court of Appeals
P.O.  Box 193939
San Francisco, CA
94119-3939

Office of the Clerk
James R. Browning
Courthouse
U.S. Court of Appeals
95 Seventh Street
San Francisco, CA
94103-1526

95 Seventh Street
San Francisco, CA 
94103

Court Addresses – Divisional Courthouses

Pasadena Portland Seattle

Richard H. Chambers
Courthouse
125 South Grand Avenue
Pasadena, CA 91105

The Pioneer Courthouse
700 SW 6th Ave, Ste 110
Portland, OR 97204

William K. Nakamura
Courthouse
1010 Fifth Avenue
Seattle, WA 98104

Court Website – www.ca9.uscourts.gov

The Court’s website contains the Court’s Rules and General Orders, information
about electronic filing of documents, answers to frequently asked questions,
directions to the courthouses, forms necessary to gain admission to the bar of the
Court, opinions and memoranda, recordings of oral arguments, links to practice
manuals, and an invitation to join our Pro Bono Program.  
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Court Phone List

Main Phone Number. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (415) 355-8000 

Attorney Admissions. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (415) 355-7800

Calendar Unit. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (415) 355-8190

Docketing.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (415) 355-7840

Death Penalty. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (415) 355-8197

Electronic Filing – Appellate ECF.. . . . . . . . . . . . . . . . . . . . . . . . . Send email to
cmecf_ca9help@ca9.uscourts.gov

Library. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (415) 355-8650

Mediation Unit. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (415) 355-7900

Motions Attorney Unit. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (415) 355-8020

Procedural Motions Unit. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (415) 355-7860

Records Unit. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (415) 355-7820

Divisional Court Offices:
Pasadena.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (626) 229-7250
Portland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (503) 833-5300
Seattle.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (206) 224-2200

Electronic Filing - Appellate ECF

The Ninth Circuit’s Appellate ECF (Electronic Case Files) system is mandatory for
all attorneys filing in this Court, unless they are granted an exemption.  All
non-exempted attorneys who appear in an ongoing case are required to register for
and to use the Appellate ECF system.  Registration and information about ECF is
available on the Court’s website at www.ca9.uscourts.gov under Electronic
Filing–ECF.  Read the Circuit Rules, especially Ninth Circuit Rule 25-5, for
guidance on Appellate ECF, including which documents can and cannot be filed
electronically.
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Rules of Practice

The Federal Rules of Appellate Procedure (Fed. R. App. P.), the Ninth Circuit
Rules (9th Cir. R.) and the General Orders govern practice before this Court.  The
rules are available on the Court’s website at www.ca9.uscourts.gov under Rules.

Practice Resources

The Court has prepared a practice guide video entitled Perfecting Your Appeal. 
The video may be viewed for free on the Court’s website at www.ca9.uscourts.gov 
under FAQs, Forms and Instructions -> Guides and Legal Outlines, and may be
purchased through the Clerk’s office in San Francisco for $15.00.  Continuing
legal education credit for viewing this videotape is available in most jurisdictions.  

Admission to the Bar of the Ninth Circuit 

All attorneys practicing before the Court must be admitted to the Bar of the Ninth
Circuit.  Fed. R. App. P. 46(a); 9th Cir. R. 46-1.1 & 46-1.2.

To apply for admission, obtain an application on the Court’s website at
www.ca9.uscourts.gov under Forms or by calling (415) 355-7800. If you are
registered for the 9th Circuit's Appellate ECF system, upload your application and
pay the $230.00 fee with a credit card by logging into Appellate ECF and clicking
on Utilities > Attorney Admission.  Otherwise, mail the application to the Clerk’s
Office in San Francisco with the admission fee of $230.00.  Your check or money
order must be included with the application. 

Notice of Change of Address

Counsel who are registered for Appellate ECF must update their personal
information, including street addresses and/or email addresses, online at:
https://pacer.psc.uscourts.gov/psco/cgi-bin/cmecf/ea-login.pl  9th Cir. R. 46-3.

Counsel who have been granted an exemption from using Appellate ECF must file
a written change of address with the Court.  9th Cir. R. 46-3.
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Payment of Fees

The $500.00 filing fee or a motion to proceed in forma pauperis shall accompany
the petition for review.  9th Cir. R. 3-1.  

A motion to proceed in forma pauperis must be supported by the affidavit of
indigency found at Form 4 of the Federal Rules of Appellate Procedure, available
at the Court’s website, www.ca9.uscourts.gov, under Forms.

Failure to satisfy the fee requirement or to apply to proceed without payment of
fees will result in the petition’s dismissal.  9th Cir. R. 42-1.  

Motions Practice

Following are some of the basic points of motion practice, governed by Fed. R.
App. P. 27 and 9th Cir. R. 27-1 through 27-13.

• Neither a notice of motion nor a proposed order is required.  Fed. R. App. P.
27(a)(2)(C)(ii), (iii).  

• Motions may be supported by an affidavit or declaration.  28 U.S.C. § 1746.
• Each motion should provide the position of the opposing party.  Circuit

Advisory Committee Note to Rule 27-1(5); 9th Cir. R. 31-2.2(b)(6).  
• A response to a motion is due 10 days from the service of the motion.  Fed.

R. App. P. 27(a)(3)(A).  The reply is due 7 days from service of the
response.  Fed. R. App. P. 27(a)(4); Fed. R. App. P. 26(c).  

• A response requesting affirmative relief and/or relief by a date certain must
include that request in the caption.  Fed. R. App. P. 27(a)(3)(B).

• A motion filed after a case has been scheduled for oral argument, has been
argued, is under submission or has been decided by a panel, must include on
the initial page and/or cover the date of argument, submission or decision
and, if known, the names of the judges on the panel.  9th Cir. R. 25-4.

Emergency or Urgent Motions

All emergency and urgent motions must conform with the provisions of 9th Cir. R.
27-3.  Note that a motion requesting procedural relief (e.g., an extension of time to
file a brief) is not the type of matter contemplated by 9th Cir. R. 27-3.  Circuit
Advisory Committee Note to 27-3(3).
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Prior to filing an emergency motion, the moving party must contact an attorney in
the Motions Unit in San Francisco at (415) 355-8020.  

When it is absolutely necessary to notify the Court of an emergency outside of
standard office hours, the moving party shall call (415) 355-8000.  Keep in mind
that this line is for true emergencies that cannot wait until the next business day
(e.g., an imminent execution or removal from the United States).  

Briefing Schedule

The Court sets the briefing schedule at the time the petition for review is docketed.

Certain motions (e.g., a motion for dismissal) automatically stay the briefing
schedule.  9th Cir. R. 27-11.

The opening and answering brief due dates (and any other deadline set for a
date certain by the Court) are not subject to the additional time described in Fed. R.
App. P. 26(c).  The early filing of petitioner’s opening brief does not advance the
due date for respondent’s answering brief.  9th Cir. R. 31-2.1.  

Extensions of Time to file a Brief

Streamlined Request
If you have not yet asked for any extension of time to file the brief, you may request
one streamlined extension of up to 30 days from the brief’s existing due date. 
Submit your request via the Appellate ECF system using the “File a Streamlined
Request to Extend Time to File Brief” event on or before your brief’s existing due
date.  No form or written motion is required.

Written Extension 
Requests for extensions of more than 14 days will be granted only upon a written
motion supported by a showing of diligence and substantial need.  This motion
shall be filed at least 7 days before the due date for the brief.  The motion shall be
accompanied by an affidavit or declaration that includes all of the information
listed at 9th Cir. R. 31-2.2(b).  

The Court will ordinarily adjust the schedule in response to an initial motion. 
Circuit Advisory Committee Note to Rule 31-2.2.  The Court expects that the brief
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will be filed within the requested period of time.  Id.  

Contents of Briefs and Record

The required components of a brief are set out at Fed. R. App. P. 28 and 32, and
9th Cir. R. 28-2, 32-1 and 32-2.

The content and filing of the record are governed by Fed. R. App. P. 16 and 17.  If
respondent does not file the record or certified list by the specified date, petitioner
may move to amend the briefing schedule.  

Excerpts of Record

The Court requires Excerpts of Record rather than an Appendix.  9th Cir. R. 17-
1.1. Please review 9th Cir. R. 17-1.3 through 17-1.6 to see a list of the specific
contents and format.  For Excerpts that exceed 75 pages, the first volume must
comply with  9th Cir. R. 17-1.6 and 30-1.6(a).  Excerpts exceeding 300 pages must
be filed in multiple volumes.  9th Cir. R. 30-1.6(b).

Respondent may file supplemental Excerpts, and petitioner may file further
Excerpts. 9th Cir. R. 17-1.7; 17-1.8; 30-1.7 and 30-1.8.  If you are a respondent
responding to a pro se brief that did not come with Excerpts, then your Excerpts
need only include the contents set out at 9th Cir. R. 30-1.7.
 
Excerpts must be submitted in PDF format on Appellate ECF on the same day the
filer submits the brief, unless the Excerpts contain sealed materials.  If the Excerpts
contain sealed materials, please electronically submit only the unsealed volumes.
The filer shall serve a paper copy of the Excerpts on any party not registered for
Appellate ECF.

After electronic submission, the Court will direct the filer to file 4
separately-bound excerpts of record with white covers in paper copy.

Mediation Program 

Mediation Questionnaires are required in all counseled cases seeking review of an
agency decision except those cases seeking review of a Board of Immigration
Appeals decision.  9th Cir. R. 15-2.
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The Mediation Questionnaire is available on the Court’s website at
www.ca9.uscourts.gov under Forms.  The Mediation Questionnaire should be filed
within 7 days of the docketing of the Petition for Review.  The Mediation
Questionnaire is used only to assess settlement potential.

If you are interested in requesting a conference with a mediator, you may call the
Mediation Unit at (415) 355-7900, email ca09_mediation@ca9.uscourts.gov or
make a written request to the Chief Circuit Mediator.  You may request
conferences confidentially.  More information about the Court’s mediation
program is available at http://www.ca9.uscourts.gov/mediation.

Oral Hearings

Notices of the oral hearing calendars are distributed approximately 4 to 5 weeks
before the hearing date. 

The Court will change the date or location of an oral hearing only for good cause,
and requests to continue a hearing filed within 14 days of the hearing will be
granted only upon a showing of exceptional circumstances.  9th Cir. R. 34-2.

Oral hearing will be conducted in all cases unless all members of the panel agree
that the decisional process would not be significantly aided by oral argument.  Fed.
R. App. P. 34.
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Ninth Circuit Appellate Lawyer Representatives
APPELLATE MENTORING PROGRAM

1. Purpose

The Appellate Mentoring Program is intended to provide mentoring on a
voluntary basis to attorneys who are new to federal appellate practice or would
benefit from guidance at the appellate level.  In addition to general assistance
regarding federal appellate practice, the project will provide special focus on two
substantive areas of practice - immigration law and habeas corpus petitions. 
Mentors will be volunteers who have experience in immigration, habeas corpus,
and/or appellate practice in general.  The project is limited to counseled cases. 

2. Coordination, recruitment of volunteer attorneys, disseminating information
about the program, and requests for mentoring 

Current or former Appellate Lawyer Representatives (ALRs) will serve as
coordinators for the Appellate Mentoring Program.  The coordinators will recruit
volunteer attorneys with appellate expertise, particularly in the project's areas of
focus, and will maintain a list of those volunteers.  The coordinators will ask the
volunteer attorneys to describe their particular strengths in terms of mentoring
experience, substantive expertise, and appellate experience, and will maintain a
record of this information as well. 

The Court will include information about the Appellate Mentoring Program
in the case opening materials sent to counsel and will post information about it on
the Court's website.  Where appropriate in specific cases, the Court may also
suggest that counsel seek mentoring on a voluntary basis.

Counsel who desire mentoring should contact the court at
mentoring@ca9.uscourts.gov, and staff will notify the program coordinators. The
coordinators will match the counsel seeking mentoring with a mentor, taking into
account the mentor's particular strengths. 

3. The mentoring process 

The extent of the mentor's guidance may vary depending on the nature of the case,
the mentee's needs, and the mentor's availability.  In general, the mentee should
initiate contact with the mentor, and the mentee and mentor should determine
together how best to proceed.  For example, the areas of guidance may range from
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basic questions about the mechanics of perfecting an appeal to more sophisticated
matters such as effective research, how to access available resources, identification
of issues, strategy, appellate motion practice, and feedback on writing.     

4. Responsibility/liability statement

The mentee is solely responsible for handling the appeal and any other
aspects of the client's case, including all decisions on whether to present an issue,
how to present it in briefing and at oral argument, and how to counsel the client. 
By participating in the program, the mentee agrees that the mentor shall not be
liable for any suggestions made. In all events, the mentee is deemed to waive and
is estopped from asserting any claim for legal malpractice against the mentor.  

The mentor's role is to provide guidance and feedback to the mentee.  The
mentor will not enter an appearance in the case and is not responsible for handling
the case, including determining which issues to raise and how to present them and
ensuring that the client is notified of proceedings in the case and receives
appropriate counsel.  The mentor accepts no professional liability for any advice
given. 

5. Confidentiality statement

The mentee alone will have contact with the client, and the mentee must
maintain client confidences, as appropriate, with respect to non-public information. 
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