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HARDY MYERS

PETER D. SHEPHERD
Atomcy Gencra)

Depury Auomey Generadd

DEPARTMENT OF JUSTICE
TRIAL DIVISION

January 23, 2004

VIA FACSIMILE AND REGULAR MAIL

Fred R. Disheroon

U.S. Department of Justice
Environment & Natural Resources Div.
Ben Franklin Station

PO Box 7397

Washingtan, DC 20044-7397

Re:  Nariona! Wildlife Federatton et al. v. National Marine Fisheﬂés Service
United States District Court Case No. CV01-00640-K1

Dear Fred:

At last Friday’s steering commitiee meeting, the court requested that the federal
govemnment discuss with co-managers how best to provide a collaborative scientific process as
part of the pending remand. During the conversation following the steering committee meeting,
it was agreed that the co-managers should prepare a letter suggesting a process for collaboration.
Accordingly, we submit this proposal jointly, on behalf of the Nez Perce Tribe, the Copfederated
Tribes and Bands of the Yakama Indian Naron, the Confederated Tribes of the, Umatilla Tndian
Reservation, the Coafederated Tribes of the ‘Warm Springs Reservation of Oregon, the
Washington Department of Fish and Wildlife, and the States of Idaho and Oregon.

The co-managers propose that collaboration should occur in three stages: (1) scoping;
(2) co-manager review of data and work in specified, prioritized arcas; and (3) workshops to
discuss questions, concerne and suggestions erising from that review. We offer below a brief
description of each step, ag well as a projected timeline.

At the “scoping” stage, we propose a meeting among federsl and co-manager scicnfists,
at which the federal scicnrists will provide a detailed description of the purpose and status of
cach scientific project in the remand work plan, ' The description should include an explanation

' As you note in your exail of January 21, 2004, Brlan Brown (NOAA's Assistant Regional Adoginistrator for the
Hydropower Divisien) set forth & thumbmail sketch of the science projects in the remand work plan during our
convetation follawing the steering cotnmittee meetizip lagt week. Whils Mz, Brown’s description wes helpfui, for
scveral reasons—iacjuding time constraints and the acknowledged ebsence of appropriste personne] on behalf of all
participanto—that canversation was no substitute for A true “scoping” seasion,'

1162 Court Street NE, Salem, OR 973014096 Telephone: (503) 378-6313 Fax: (503) 378-3465 TTY: (503) 378-5938



|
O1JAN. 23. 20040 3:22°Mo2305NOAA GCNW DOJ-WILDLIFE SECTION P 3/4

Vo' a¥, ¢ a —veaw vy viv vave AMANL LU

AT

National Wildlife Pederation et al, v. National Marine Fisheries Service
January 23, 2004
Page 2

of who is leading the work on the given projcct and who else has been or will bo involved, At

the conclusion of the “scoping” stage, the co-managers will synthesize and collectively identify
projects for collaboration.

" The second stage would consist of information sharing and review. Federal scientists
would share their data and analysis for each of the projects identified for collaboration by the
co-managers. The shared information should inchude all available data (including any
documentation that wonld facilitate intcrpretation of that data)}—regerdless of whether the
federal scientists intend to rely on it—as well as documents reflecting intemal discussions of
methodology and analytic tools. While draft conclusions should be included, the background

information is the key to facilitating a true collaborative process. The co-managers’ scientists
will then revisw the shared information.

The third and final step of the pracess—the actual collaboration—is for the federal and
co-managex scientists on each of the identified projecta to meet and discuss questions and
concerns. This last stage should be interactive and independently facilitated. We suggest that
NOAA-Fisheries assess the evailability of Donna Silverberg Consulting—a firm with which
NOAA has other pending contracts—1to perforn those services. To ensure a candid discussion
of the science, the participants must commit—and the co-managers do hereby commit—to &
*“good-faith™ umbrella over these meetings. Consistent with this commitment of good faith, the
participants must agree that the contents of tae discussions among the collaborating scientists
shell not be used by or against any party in this litigation, Of course, that is not to say that any
participant waives the ability to usc any specific scientific or techuical information, or to raise.
the substance of any issue, by participating 12 this collaboration.

With regard to timing, we will make ourselves gvailable at your earliest convenience for
the scoping meeting under the first stage of our proposed process. Within ten days of that
meeting, we will identify the sclentific projects for collaboration. We project that it will then
take the federal scientists approximately two weeks to forward the pertinent information.
Workshops would then occur on a schedule to be agreed upon by the participants. We avticipate
that the entire process, if initiated promptly, could occur concurrently with other remand
processes during the next three to four months, requiring no more than a 60-day extension of the
current remand schedule.

We do anticipate that this collaboration will necessitate postponement of certan events
scheduled on the December 24, 2003 working draft of the “FCRPS Remand Activities,”
submitted with the Second Quarterly Status Report. Specifically, as we indicated last Friday, we
believe that it is particularly importanit to have co-mansger collaboration on the draft “white
papers.” That collabaration will necessitate a slight modification of NOAA's proposed
February 1, 2004 comment deadline. NOAA’s deadline should follow—not precede—
collaboration on the science underlying those papers.

This joint letter describes a proposed process for collaboration, consistent with our
previous requests. Purting aside our concerns es co-managers that collaboration could and
should have been preferred at the outset, we believe it is important to make the most of the
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opportunity that remains, and we have strictured this collaboration proposal to coraplement

existing processes and hope that this plan will be acceptable to NOAA-Fisheries. Please fecl fiee
to call or write if you have questions.

Sincc;ely

E.
Assistant Attorney General
Special Litigation Uit
TRIN7730.DOC/DEL/cjw
cc:  Todd True |
Dan Rohlf
Shelly Richardson
Gregory J, Miner
Hertha L. Lund,
Karen']. Budd-Falen
Christopher B. Leahy
Howard G. Amett
David J. Cummings
Robert Lane
Clay R, Smith
Michael S. Grossmarm
-Susan K. Ackerman



